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Abstract: In matters related to personal status, the case law of the CJEU and the ECtHR enhances
the recognition by states of a status validly acquired or amended abroad. The aforementioned case law
has changed and is changing the private international law methodology and practice in national law. This
paper analyses how this case law has changed Hungarian private international law, particularly when
a legal situation related to the status of the person that has been validly created abroad is sought to be
recognised in Hungary.
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Resumen: En algunas materias relacionadas con el estatuto de la persona, la jurisprudencia del
TJUE y del TEDH ha fomentado el reconocimiento por parte de los Estados de las situaciones juridicas
validamente creadas o modificadas en otros Estados. Esta jurisprudencia ha cambiado y estd cambiando
la metodologia y practica propias del Derecho internacional privado de produccién interna. Este traba-
jo analiza los efectos de esta jurisprudencia europea sobre el Derecho internacional privado hungaro
cuando este se enfrenta a una situacion juridica relacionada con el estatuto de la persona que ha sido
validamente creada en el extranjero y que se quiere hacer valer en Hungria.
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tuto personal validamente creada en el extranjero, Derecho internacional privado htingaro.
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“This national report forms part of a comparative law research project which started in 2018. Preliminary results were
presented and discussed at an internal meeting in Wiirzburg in spring 2019, at the JPIL conference 2019 in Munich and at the
online conference “La famille dans 1’ordre juridique de 1’Union européenne” in autumn 2020.

Cuadernos de Derecho Transnacional (Marzo 2022), Vol. 14, N° 1, pp. 1210-1225 1210
ISSN 1989-4570 - www.uc3m.es/cdt - DOI: https://doi.org/10.20318/cdt.2022.6748


https://doi.org/10.20318/cdt.2022.6748
https://orcid.org/0000-0002-5195-685X
https://doi.org/10.20318/cdt.2022.6748

TAMAS SzZABADOS Recognition of personal status validly acquired or modified abroad: Hungary

1. Introduction

1. Hungarian private international law has recently undergone a significant change. The Hunga-
rian legislature adopted Act XX VIII of 2017 on private international law (New PIL Code)' which repla-
ced Decree-Law 13 of 1979 on private international law (Old PIL Code).? The New PIL Code entered
into force on 1 January 2018 and only a few judicial decisions have been rendered so far under the New
PIL Code. Therefore, in analysing the issue of recognition of status the relevant judicial practice related
to the Old PIL Code will be also taken into consideration.

2. In elaborating the New PIL Code, the Hungarian legislature did not follow a single compre-
hensive approach towards recognition. This does not mean, however, that the New PIL Code does not
address recognition. The Hungarian legislature applies more than one method of recognition set out in
the General Report: the traditional procedural recognition, the conflict-of-laws method and the simple
recognition.

I1. Awareness in academia, politics, legislation and judicial practice

1. The issue of ‘recognition’ of status is part of the academic discussion, and in particular of the
private international law and EU internal market law discourse. The question of recognition is primarily
examined by private international lawyers regarding certain specific fields, such as companies or family
names. In this context, the notion of ‘recognition’ is actually used. It must be added, however, that the
concept of ‘status recognition’ has not been so far comprehensively discussed in Hungarian legal lite-
rature. Recognition is most often discussed in relation to the operation of the rules of international civil
procedure and conflict-of-laws rules, and not as an independent concept serving as an alternative to
private international law.

2. Legal literature has discussed in detail the ECJ case law on recognition of names and the
cross-border mobility of companies. Arguments in favour of recognition under EU law rely primarily
on the promotion of the free movement of persons. An argument raised against the principle of mutual
recognition is that it results in the bifurcation of rules, because it applies only in the relation between the
Member States of the EU, but not concerning third countries.® Additionally, it was also stressed that ‘it
disregards the complexity of civil law matters.”*

3. The status decisions of the ECtHR have been discussed by some scholarly articles. The
ECtHR case law on the continuity of names (Burghartz v. Switzerland,® Losonci Rose and Rose v. Swit-
zerland®) as well as the recognition of marriages and divorces (Zvoristeanu v. France,” Mary Green and
Ajad Farhat v. Malta®) has been analysed in the legal literature.” The legal literature also showed interest
in the ECtHR decisions on other areas, such as surrogacy, as it will be indicated below.

' An unofficial translation of the New PIL Code prepared by the author was published in Rabels Zeitschrift 2018, p. 1004.

2 The translation of the Old PIL Code prepared by the author is available in J. BASEDOW ET aL., Encyclopedia of Private
International Law, vol 4, Cheltenham, Elgar, 2017, p. 3287.

3 Cs. 1. NaGy, “The Personal Law of Companies and the Freedom of Establishment under EU Law”, Hungarian Yearbook
of International and European Law, 2013, p. 354.

4 Cs. . NaGY, “The Personal Law of Companies and the Freedom of Establishment under EU Law”, Hungarian Yearbook
of[nternattonal and European Law, 2013, p. 354.

ECtHR 22 February 1994, Burghartz v. Switzerland, no. 16213/90.

¢ ECtHR 9 November 2010, Losonci Rose and Rose v. Switzerland, no. 664/06.

7 ECtHR 7 November 2000, Zvoristeanu v. France, no. 47128/99.

§ ECtHR 6 July 2010, Mary Green and Ajad Farhat against Malta, no. 38797/07.

K. RaFral, “Hataron a4thtizodo hazassagi tigyek és az emberi jogok védelme” [Cross-Border Matrimonial Matters and the
Protection of Human Rights], Tustum Aequum Salutare 12, 2016, 83.
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4. Political discussion hardly touches upon the issue of recognition of status. This is not to say,
however, that legislation has not addressed the recognition of status. Generally speaking, Hungarian law
does not follow the principle of mutual recognition in private law as a method alternative to traditional
private international law. Instead, the recognition of a foreign status takes place mainly at the level of
international civil procedure by the recognition of a foreign decision or through conflict-of-laws rules.
The legislation reacted to the judgments of the ECJ on bearing of names, and in particular to the Garcia
Avello judgment,' as it will be set out in section I11.2.

5. EU Regulation 2016/1191 has been transposed into Hungarian law by adopting an implemen-
ting regulation and amending several relevant acts." Regulation 2016/1191/EU is very little discussed
both in legal science and in the broader legal community. Interestingly, Regulation 2016/1191/EU attrac-
ted more attention among translators'? primarily because of the elimination of the requirement on certified
translations of public documents related to personal status."* Under Hungarian law, it is not entirely clear
in which proceedings and when a certified translation of a foreign public document must be submitted to
courts and authorities causing considerable legal uncertainty. Currently, the Hungarian Office for Trans-
lation and Attestation Ltd. (Orszagos Fordit6 és Forditashitelesité Iroda Zrt., OFFI), a fully state-owned
company, has an almost monopolistic position for preparing certified translations of foreign language
documents and certifying translations prepared by other persons.'* Freelance translators, therefore, see
Regulation 2016/1191/EU as challenging this monopolistic position in matters covered by the Regula-
tion. Translators also expect a decrease in the demand for certified translations on the translation market
due to the application of the Regulation, and in particular due to the use of standard forms.

6. Decisions of the ECJ have influenced Hungarian court practice, in particular concerning na-
mes and companies. The jurisprudence of the ECtHR has not been referred to in Hungarian judicial
practice as far as recognition of status is concerned.

III. The scope of recognition
1. Rules on procedural recognition

7. The New PIL Code contains rules on international civil procedure and provides for detailed
rules on the recognition and enforcement of foreign court decisions generally and in matters concerning

family law and personal status.'® The provisions on the recognition and enforcement of foreign court de-
cisions in matters concerning family law and personal status embrace decisions rendered, among others,

10 ECJ 2 October 2003, C-148/02, Carlos Garcia Avello v Belgian State, ECLT:EU:C:2003:539.

1" Regulation (EU) 2016/1191 of 6 July 2016 on promoting the free movement of citizens, OJ L 200, p. 1. Implementing
legislation: 269/2018. (XII. 20.) Korm. rendelete az egyes kozokiratoknak az Eurdpai Unidn beliili bemutatdsara vonatkozd
eldirasok egyszerlisitése révén a polgarok szabad mozgasanak elémozditasarol és az 1024/2012/EU rendelet modositasarol
sz610, 2016. julius 6-i (EU) 2016/1191 eurodpai parlamenti és tanacsi rendelet végrehajtasarol [Government Decree 269/2018.
(XII. 20.) on promoting the free movement of citizens by simplifying the provisions on the presentation of certain public doc-
uments in the European Union and on the amendment of Regulation 1024/2012/EU].

12° Proford — SZOFT — MFTE Forditasszabalyozasi munkacsoport [Proford — SZOFT — MFTE Working Group on Regula-
ting Translation], Magyar Hites Forditok és Tolmacsok Névjegyzéke —

Szakmai javaslat a hiteles forditas és hatdsagi tolmacsolas decentralizalt modelljére és a jogszabaly reformjara [List of
Hungarian official translators and interpreters — Proposal for a decentralised model of certified translation and official interpre-
tation and for the reform of legislation], 2017. szeptember 1. https://mfte.hu/sites/default/public/files/media/forditasszabalyo-
zasi_mcs_kezikonyv_0.pdf.

13 Article 6 of Regulation 2016/1191/EU.

14°24/1986. (VL. 26.) MT rendelet a szakforditasrol és tolmacsolasrol [Ministry Council Regulation 24/1986. (VL. 26.)
on specialised translation and interpretation] s. 5 and 7/1986 (VI. 26.) IM rendelet a szakforditasrdl és tolmacsolasrol szolo
24/1986. (V1. 26.) MT rendelet végrehajtasarol [Regulation of the Minister of Justice on the implementation of Ministry Coun-
cil Regulation 24/1986. (V1. 26.) on specialised translation and interpretation], s. 5. § (1) a).

15 Ss. 109-112 and ss. 116-121 of the New PIL Code.
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in matters related to the existence, validity and dissolution of a marriage or a registered partnership,
establishment of origin and adoption.

8. These provisions, however, apply only to cases not covered by the recognition rules of an
international convention or an EU regulation. Therefore, the provisions of the New PIL Code on recog-
nition apply only to decisions rendered in third countries (not parties to the international conventions
concerned and non-EU Member States).

9. It is to be noted that for the purpose of the New PIL Code, ‘court’ duly means also any other
authority proceeding in private law matters.'® Therefore, the rules on recognition and enforcement of ju-
dicial decisions duly apply, for example, to the proceedings of public notaries or the civil status registry
competent in matters falling under the scope of application of the New PIL Code.

10. Moreover, it must be noted that the New PIL Code addresses the issue of recognition in se-
veral areas beyond the rules on international civil procedure. These specific rules related to recognition
will be summarised below in points 3.2-3.5. Subsequently, the legal treatment of foreign surrogacy and
same-sex marriages will be presented (3.6-3.7).

2. Names

11. Concerning the recognition of names, the Hungarian legislature amended the provisions
of the Old PIL Code following the Garcia Avello judgment so as to grant a choice of law for persons
having multiple citizenships to ensure conformity with EU law.'” As a general rule, the use of name was
determined by the personal law, i.e. primarily by the law of the citizenship of the person concerned and
the personal law of a person having multiple citizenships, including Hungarian citizenship, was Hunga-
rian law. Due to the amendment following the Garcia Avello judgment, in the course of the registration
of a birth name the court, upon request of the person concerned, had to apply the law of the state of the
person’s other citizenship instead of Hungarian law. On the one hand, this amendment seemed to be res-
trictive: the choice of law was limited to the birth name, excluding, for example, a married name from
its scope of application. On the other hand, the rule was broader than required by EU law since a choice
of law was granted not only to citizens of EU Member States; any other person could avail himself of
the choice of law. Although the prohibition of discrimination within the meaning of the Garcia Avello
judgment covers only Union citizens, the Hungarian legislature extended the possibility of choice to
citizens of third countries.

12. Tt is to be noted that in 2009, that is even before the Sayn-Wittgenstein judgment of the ECJ,!8
the Hungarian Constitutional Court had to take a decision on the application of the amended provision
concerning titles of nobility." The petitioner after having obtained Canadian nationality in addition to
Hungarian citizenship changed his name in Canada taking the “Von” prefix. In the course of changing
his birth name in Hungary, the Hungarian authority entered this prefix not as a word indicating a title
of nobility, but as a family name consisting of two parts linking the prefix to the surname with a dash,
into the register due to the prohibition of titles of nobility in Hungary. According to the petitioner, the
application of the relevant provisions might have resulted in situations where a change of name is re-
gistered in different ways by a foreign and a Hungarian authority for persons having dual nationality.
The Constitutional Court referred to the amendment of the Old PIL Code following the Garcia Avello
judgment and held that Hungarian law applies to a change in the name of persons having Hungarian and

16 S. 3 a) of the New PIL Code.

17°S. 10 (2) of the Old PIL Code.

8 ECJ 22 December 2010, C-208/09 Ilonka Sayn-Wittgenstein v Landeshauptmann von Wien, ECLI:EU:C:2010:806.
® 1231/E/2007. AB hatarozat.
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foreign nationality with the exception of the registration of the birth name. It laid down that granting
and bearing titles of nobility is incompatible with the treatment of persons as having equal dignity and
taking a title of nobility did not constitute a case requiring special appreciation that would have allowed
deviation from Hungarian rules on bearing of names.

13. The New PIL Code expands further party autonomy regarding the use of name.?’ As a ge-
neral rule, the individual’s personal law applies regarding bearing of name, but he may request the
application of Hungarian law. A person having multiple citizenships may choose the law of any of his
citizenships. Moreover, choice of law is equally ensured for married names: the parties may choose the
law of citizenship of any of the spouses or Hungarian law.

14. Section 16 (5) of the New PIL Code refers expressly to the recognition of names. Pursuant to
this provision, the birth name as well as the married name of a Hungarian citizen which has been validly
registered under the law of another state must be recognised in Hungary if the person concerned having
Hungarian citizenship or his spouse is also a citizen of this other state or if the place of habitual residence
of the Hungarian citizen concerned is located in that state. However, a name which violates Hungarian
public policy may not be recognised.

15. Concerning this rule, the legislative justification, a document elaborated by the Ministry of
Justice to explain the need for the New PIL Code and its more specific provisions, explicitly refers to the
Grunkin and Paul judgment of the ECJ.*' The provision has been justified by the need for legal certainty
by avoiding situations when the same person should bear different names in different states.?

16. The Garcia Avello judgment was cited in one further decision of the Constitutional Court
without actual discussion, but not concerning names, but more generally in the context of the prohibition of
discrimination.”® Other judgments of the ECJ on bearing names have not been referred to so far by Hunga-
rian courts. Legal literature, however, discussed this case law. The relevant judgments of the ECJ are dis-
cussed in standard EU law course books in relation to the prohibition of discrimination, the free movement
of persons and Union citizenship as well as in private international law course books.** Moreover, several
articles deal with these judgments,? including the more recent ones, such as Bogendor{f von Wolffersdorff*

3. Companies

17. Companies raised the question of recognition in relation to the cross-border mobility of
companies and in particular the transfer of the company seat, including cross-border conversions. In the

2 S. 16 of the New PIL Code.

21 ECJ 14 October 2008, C-353/06, Stefan Grunkin and Dorothee Regina Paul, ECLI:EU:C:2008:559.

22 Legislative justification to s. 16 of the New PIL Code.

3 26/2015. (VIL 21.) AB hatéarozat.

2 F. MapL and L. VEkAs, Nemzetkozi maganjog és nemzetkozi gazdasagi kapesolatok joga [Private International Law and
the Law of International Economic Relations], 9" edition 2018, pp. 214-217.

2 K. Rarral, “Unios alapszabadsagok kontra tagallami jogszabalyok avagy az unids allampolgar névviselési jogat megha-
taroz6 szabalyok ellentmondasai” [Fundamental Freedoms of the EU v the laws of the Member States, or the Inconsistencies
of the Rules Determining Union citizens’ Right to a Name], in: J. Szawma, 4 Magyar Tudomdny Napja a Délvidéken 2009
[The Day of the Hungarian Science in Délvidék 2009], 2010, p. 156; K. Rarra1, “Kultarak versengése — a névviseléshez valo
jog megitélése az Eurdpai Birdsag dontéseiben” [The Competition of Cultures — The Right to a Name in the Decisions of the
European Court of Justice], in: A. FucLiNszky and A. KLARA, Eurdpai jogi kultiira — megiijulds és hagyomdny a magyar civi-
lisztikaban [European Legal Culture — Reform and Tradition in Hungarian Private Law], 2012, p. 475.

26 ECJ 2 June 2016, C-438/14, Nabiel Peter Bogendorff von Wolffersdorff'v Standesamt der Stadt Karlsruhe and Zentraler
Juristischer Dienst der Stadt Karlsruhe, ECLI:EU:C:2016:401; A. Monay and N. TotH, Nobility Titles and Free Movement:
Case C-438/14 Nabiel Peter Bogendorff von Wolffersdorff, Pécs Journal of International and European Law, 2017, p. 30; A.
MoHay and N. TotH, What’s in a Name? Equal Treatment, Union Citizens and National Rules on Names and Titles, Vienna
Journal of International Constitutional Law 11, 2017, p. 585.
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course of the codification of the New PIL Code, the codification committee decided not to include any
rule on the transfer of the company seat or cross-border conversion of companies. The regulation of this
issue would have required the adoption of conflict-of-law rules together with substantive and procedural
rules, and it was not intended to insert detailed substantive and procedural rules on the cross-border
mobility of legal persons into a private international law code containing conflict-of-laws rules. It was
also considered that the issue might be settled by future EU legislation creating uniform rules for the
Member States. At the moment, therefore, the New PIL Code contains rules on the determination of the
law governing companies only.?” Following the adoption of the New PIL Code, the EU legislature has
indeed created the uniform substantive and procedural law framework of cross-border conversions by
the Cross-border Mobility Directive.?® The New PIL Code applies the incorporation doctrine and the
scope of the governing law extends to the questions related to the status of the company. These include
its legal capacity, its formation and termination, its legal and organisational representation, its persona-
lity rights, its organisation, the legal relationships between its members, the legal relationships between
the members and the legal person, and the responsibility of the legal person, its members and its execu-
tive officers for the obligations of the legal person.

18. The issue of the cross-border transfer of seat of companies received considerable attention
in Hungary both in legal science, practice and even in the press due to the fact that two cases have been
referred to the ECJ from Hungarian courts — Cartesio® and VALE* — which called into question the
compatibility of Hungarian law with the freedom of establishment provisions.’! However, it must be
noted that in the legal literature the transfer of the company seat has been discussed primarily in terms
of the determination of the applicable law and the concept of the ‘recognition of companies’ has been
discussed more rarely. In a study, Nagy analysed Cartesio and VALE more broadly in the context of the
country-of-origin principle.*? Kiraly put the principle of mutual recognition elaborated in relation to
the free movement of goods and the transfer of the company seat in parallel.* As the sale of a product
lawfully produced and marketed in one Member State cannot be prohibited in another Member State, so
the transfer of seat and the operation of a company incorporated in one Member State should not be pro-
hibited in another Member State. The recognition of companies has been discussed by Kiraly in terms
of its ‘cultural effects’, including regulatory competition and safeguards for stakeholders.

27 S. 22 of the New PIL Code.

2 Directive (EU) 2019/2121 of the European Parliament and of the Council of 27 November 2019 amending Directive
(EU) 2017/1132 as regards cross-border conversions, mergers and divisions, OJ L 321, 12.12.2019, p. 1.

» ECJ 16 December 2008, C-210/06, Cartesio Oktaté és Szolgdltaté Bt., ECLI:EU:C:2008:723.

30 ECJ 12 July 2012, C-378/10, VALE Epitési Kft., ECLI:EU:C:2012:440.

31 See from the abundant literature without being exhaustive, M. KIrALY, “A tarsasagi jog nemzetkdzi vonatkozasai és
az Eurodpai Kozosség joga” [International Perspectives of Company Law and the Law of the European Community], in P.
MiskoLczi BoDNAR, Eurdpai tdarsasagi jog [European Company Law], 2004, p. 23; M. KirALy, “A cégbejegyzési elv jovije
figyelemmel a k6z0sségi jog valtozasara” [The Future of the Incorporation Doctrine with Regard to the Change of Community
Law], Gazdasdg és Jog [Economy and Law] 13, 2005, 37; L. BuriAn, “The Impact of Community Law on the Determination
of the Personal Law of Companies”, in: P. HAY ET AL., Resolving International Conflicts — Liber Amicorum Tibor Varady,
Budapest/New York, CEU Press, 2009, p. 67; V. Korom and P. METZINGER, “Freedom of Establishment for Companies: the Eu-
ropean Court of Justice Confirms and Refines its Daily Mail Decision in the Cartesio Case C-210/06”, ECFR 6, 2009, p. 125;
P. METZINGER, Z. NEMEssANYI and A. Osztovits, Freedom of Establishment for Companies in the European Union, Budapest,
Complex, 2009; L. Vikas, “Addjogi megfontolasok és a tarsasdgok nemzetkdzi maganjoga” [Tax Law Considerations and the
Private International Law of Companies], in: I. SiMoN, Tanulmdnyok Nagy Tibor tiszteletére [Studies in Honour of Tibor Nagy],
Budapest, Szent Istvan Tarsulat, 2009; T. SzaBapos, The Transfer of the Company Seat within the European Union: The Impact
of the Freedom of Establishment on National Laws, Budapest, ELTE E6tvos Kiado, 2012; T. SzaBapos, “The Transfer of the
Company Seat: The Freedom of Establishment and National Laws”, Acta Universitatis Sapientiae Legal Studies 2, 2013, p.
153; T. SzaBapos, Companies in EU Private International Law — An EU Law Perspective..., in: T. SzaBapos and M. KIrALy,
Perspectives of Unification of Private International Law in the European Union, Budapest, ELTE Eo6tvos Kiado, 2018, p. 85.

32 Cs. I. NaGy, “The Personal Law of Companies and the Freedom of Establishment under EU Law”, Hungarian Yearbook
of International and European Law, 2013, p. 353.

3 M. KirAry, Unity and Diversity, Budapest, ELTE Eo6tvos Kiado, 2011, pp. 210-211; M. KirALY, Egység és sokféleség,
Budapest, Uj Ember, 2007, pp. 208-209.
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19. From the Hungarian court practice, the follow-up decision of the Kuria, the supreme court of
Hungary, in the VALE case, must be highlighted. Notwithstanding the preliminary ruling of the CJEU,
VALE Kft. could not rely on the freedom of establishment after all. Considering the facts of the case,
the Kuria found that VALE Srl. had already been deleted from the Italian commercial register when the
articles of association of VALE Kft. were adopted for the purpose of registering the conversion in Hun-
gary.** The Kria stated that the rule of Hungarian company law, that the articles of association of the
legal successor company must be adopted at the latest until the deletion of the legal predecessor, applies
even with regard to cross-border conversions. As a consequence, the continuity of the legal personality
of the company was missing and it could not be entered into the Hungarian registry.

4. Family matters

20. The New PIL Code contains conflict-of-laws rules on family matters, partnerships and re-
gistered partnerships. These provisions determine, among others, the law governing the formal and
substantive validity of marriage,* parentage*® and adoption.?” Adoption is valid under the New PIL Code
only if the conditions thereof are met under the personal law of both the adoptive parent and the person
intended to be adopted at the time of adoption.?® It must be noted that Hungary is a party to The Hague
Convention on protection of children and co-operation in respect of intercountry adoption.* Interna-
tional adoption is also discussed in legal literature.* Similarly, the New PIL Code provides for the law
applicable to the existence and termination of partnerships and registered partnerships.*! In addition to
conflict-of-laws rules, the aforementioned procedural provisions on the recognition of foreign decisions
specifically address the recognition of decisions rendered in family matters as set out in section III.1.

5. Capacity

21. Hungarian private international law promotes the recognition of capacity of persons under
certain circumstances who have no disposing capacity or who have restricted disposing capacity under
their personal law. Pursuant to section 17 of the New PIL Code:

(1) A person who has no disposing capacity or who has restricted disposing capacity under his
personal law shall be regarded as a person having disposing capacity in terms of contracts
of minor significance that are concluded and performed in Hungary and which take place in
large number in everyday life and which would not require any particular consideration if
this person had disposing capacity under Hungarian law.

(2) A person who has no disposing capacity or has restricted disposing capacity under his per-
sonal law but who would have disposing capacity under Hungarian law shall be regarded as
a person having disposing capacity also in terms of this person’s other property transactions
if the legal consequences of the transaction are arise in Hungary.

22. No relevant case law is known regarding this section or its counterpart from the Old PIL Code.

* EBH2013. G.3.

3 §.26 of the New PIL Code.

36 S. 31 of the New PIL Code.

37 S. 33 of the New PIL Code.

¥ S.33 (1) of the New PIL Code.

¥ Promulagted by 2005. évi LXXX. torvény a gyermekeknek a nemzetkozi 6rokbefogadasok terén vald védelmér6l és az
ilyen tigyekben torténd egylittmikodésrdl sz616, Hagaban, 1993. majus 29. napjan kelt Egyezmény kihirdetésérdl [Act LXXX
0f 2005 on the promulgation of The Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect
of Intercountry Adoption].

40 E. KATONANE PEHR, “Nemzetkozi drokbefogadas™ [International Adoption], in: BENczE LASZLONE ET AL., A csalddjog
kézikonyve [Handbook of Family Law], vol 2, Budapest, HVG-ORAC, 2007, 1226.

41 Ss. 35-38 of the New PIL Code.
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6. Surrogacy

23. The legal treatment of surrogacy is not regulated in Hungarian law and as such surrounded
by uncertainties.*? The legal literature discussed the judgments of the ECtHR (Mennesson v. France,*
Labassee v. France,* Paradiso and Campanelli v. Italy®).** However, the recognition of surrogacy
has not been so far directly addressed in Hungarian judicial practice. There is a single case where the
issue of a possible foreign surrogacy arose in the course of the registration of the birth of children.
The registration of the birth of the twin children of a Hungarian father was denied by the Hungarian
civil status registry, because Hungarian authorities suspected that the twins were born by a surrogate
mother in Ukraine where surrogacy is legal and the data of the women giving birth to a child were
not indicated in the birth certificate issued by Ukrainian authorities. According to the competent Hun-
garian authority, the birth certificate attached to the request verified only that under Ukrainian law
who qualified as the parents of the children. Due to the difference in Hungarian and Ukrainian law,
the birth certificate itself did not prove parentage. The applicant did not attach the parental care book
requested by the authority in order to establish maternity. Both the first instance court*’” and on appeal
the Metropolitan Regional Court* confirmed that the decision of the authority was ill-founded. Under
the United Nations Convention on the Rights of the Child, the interests of the child must be taken into
account above all in the course of taking administrative measures in relation to children by authorities.
The Metropolitan Regional Court established that the authority mentioned surrogacy as a legal insti-
tution allowed by Ukrainian law in its decisions only in general terms, but did not prove its existence
in the given case. Maternity could have been verified by means other than the parental care book, such
as adoption or a DNA test.

7. Same-sex marriage

24, Pursuant to Article L (1) of the Hungarian Basic Law, marriage as a legal institution is a life
community based on a voluntary decision between a man and woman. Same-sex couples can enter into
a registered partnership, but cannot conclude a marriage.

25. The Hungarian LGBT Association (Magyar LMBT Szovetség) brought forward a proposal
for amending the Private International Law Bill in the course of the codification of the New PIL Code.*
The proposals focused on three questions.

26. First, it was proposed that Hungarian law should recognise the marriage of same-sex cou-
ples concluded abroad as registered partnership. Hungarian law does not know the marriage of same-
sex couples, but enables them to enter into a registered partnership which is a legal institution similar

42 Z.NAVRATYL, “Az anyasag utvesztdi — A dajkaanyasag és béranyasag rejtelmei a jogi szabalyozasban, kiil6nds tekintettel
az Egyesiilt Allamokra” [The Labyrinth of Motherhood — The Mysteries of Surrogate Motherhood in Legal Regulation with
Special regard to the United States], lustum Aequum Salutare 6, 2010, 189, 210-211.

4 ECtHR 26 June 2014, Mennesson v. France, no. 65192/11.

4 ECtHR 26 juin 2014, Labassee v. France, no. 65941/11.

4 ECtHR 24 January 2017, Paradiso and Campanelli v. Italy, no. 25358/12.

4 Z. NavraTYIL, “Béranyasag hatarok nélkiil - Kiilonos tekintettel az Emberi Jogok Eurdpai Birosdganak dontéseire”
[Surrogate Motherhood without Borders with Special Regard to the Decisions of the European Court of Human Rights], Tustum
Aequum Salutare 13,2017, p. 101; P. Buzis, Mennesson Franciaorszag elleni tigye [Mennesson v France Case], Fundamentum
18, 2014, p. 105; P. Buzas, Paradiso és Campanelli Olaszorszag elleni ligye [Paradiso and Campanelli v Italy Case], Funda-
mentum 19, 2015, p. 96.

47 Fovarosi Torvényszék 3. K.34.141/2011/7.

8 Févarosi [télotabla 2.Kf.27.291/2012/8.

4 A Magyar LMBT Szovetség véleménye a nemzetkdzi maganjogrol szolod T/14237. szamu torvényjavaslatrol [Opinion
of the Hungarian LGBT Association on Bill No. T/14237. on private international law], 2017. marcius 7., http://Imbtszovetseg.
hu/sites/default/files/mezo/file/Imbtszov_ogynkozi 2017marc.pdf
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to the marriage in terms of conclusion, termination and legal effects.’® In practice, the recognition of
marriages of same-sex couples concluded abroad as a marriage or as a registered partnership is denied
by the Hungarian authorities responsible for civil status registration. Due to the rejection of recognition,
same-sex couples, who concluded a marriage abroad and wish their relationship to be recognised under
Hungarian law, have to enter into a registered partnership in Hungary. This causes additional costs. The
concept of the New PIL Code had declared that the marriages concluded abroad by same-sex couples
could not be recognised in Hungary as a marriage, but such marriages should have been considered at
request as registered partnership.’’ This proposal has been, however, set aside and the New PIL Code
does not contain any rule to this effect.

27. Second, according to the Hungarian LGBT Association the rules on married names should
have been extended to the name of registered partners. Under Hungarian law, the provisions on bearing
names of married couples may not be applied to registered partners,** and as such, Hungarian law does
not know the name of registered partners to the analogy of married name. In this sense, the New PIL
Code lays down in section 37 (1) that regarding the existence, validity and legal effects of a registered
partnership, not including the bearing of a name, the provisions of the New PIL Code on marriages shall
duly apply. This situation has the consequence that registered partners can acquire and use a registered
partnership name abroad, while in Hungary they can use their birth name only. This causes inconvenien-
ces in the course of the verification of personal identity as well as the delivery and receipt of mails. The
Hungarian LGBT Association referred in this context to the Garcia Avello and the Grunkin and Paul
judgments of the ECJ as being incompatible with the free movement of persons to compel someone to
bear different names in different Member States. It was also referred here to a report of the Office of the
Commissioner for Fundamental Rights, where the ombudsman established concerning a person having
Hungarian and German citizenships who entered into a registered partnership in Germany, and whose
new family (registered partnership) name obtained in Germany was not recognised by Hungarian autho-
rities, that the regulation which compelled the petitioner to bear different names in the countries of his/
her citizenships resulted in an abuse in relation to the petitioner’s right to his/her name which may be
deduced from human dignity.> It was proposed by the Hungarian LGBT Association to eliminate from
section 37 (1) the exception referring to the bearing of name.

28. Third, it was submitted that the rule according to which the law of the state of the common
citizenship of the partners applies regarding the existence, termination and legal effects of a partnership
should be so amended that if the law of the state of the common citizenship does not know the institu-
tion of partnership or only in the case of persons of different sex, the law of that state should apply in
the territory of which the habitual residence of the partners; in the absence of this their last common
habitual residence, is located. In this way, if the state of the citizenship of the partners does not know the
institution of partnership or only in the case of persons of different sex, the law of that state should apply
where the partners have or had their habitual residence.

29. These proposals were taken up by an MP of one of the opposition parties and submitted them
essentially with the same content to the Hungarian Parliament in the course of the debate on the New PIL
Code.> The majority of the Parliament accepted none of these proposals.

30°2009. évi XXIX. torvény a bejegyzett élettarsi kapcsolatrol, az ezzel 6sszefiiggd, valamint az élettarsi viszony igazo-
lasanak megkdnnyitéséhez sziikséges egyes torvények modositasarol [Act XXIX of 2009 on registered partnership and the
amendment of the related and those acts necessary for the facilitation of the verification of pertnareship] s. 3 (1) a).

31 Concept of the New PIL Code, para 189.

32 S. 3 (3) of Act XXIX of 2009 on registered partnership.

53 Az alapvet6 jogok biztosanak jelentése az AJB-1278/2014. szamu tigyben [Report of the Office of the Commissioner for
Fundamental Rights in case no. AJB-1278/2014.].

3 Dr. Szél Bernadett, Mddosito javaslat T/14237/4; Dr. Sz&1 Bernadett, Mddosito javaslat T/14237/5; Dr. Szél Bernadett,
Moddosito javaslat T/14237/6.
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In the meantime, some change seems to occur in court practice. A Hungarian citizen requested
the registration of a marriage concluded with a same-sex US citizen in Belgium. After the authority ac-
ting in civil status matters rejected the request, the Hungarian citizen plaintiff asked before a Hungarian
court the registration of the foreign marriage as a registered partnership. Referring to the judgments of
the ECtHR, at first instance the Metropolitan Administrative and Labour Court,> while at second instan-
ce the Metropolitan Court of Appeal®® ordered the registration of the marriage as a registered partnership.
Both the court of first and second instance pointed out that in the event of the rejection of the plaintiff’s
request, the same-sex couple could not live together in any form recognised by Hungarian law, because
the US spouse lives in a marriage according to his/her personal law, that is under Hungarian law he/she
cannot enter into a registered partnership. The court of first instance also referred to the violation of the
right of free movement and residence guaranteed by EU law. The Kuria, the supreme court of Hungary,
seized upon a request for revision, did not see any possibility to register the marriage concluded abroad
as a registered partnership.’” The Kura justified its decision by the fact that the plaintiff requested in the
contested administrative procedure only the domestic registration of the foreign marriage. The plaintiff
asked only later in the court proceedings for the registration of the marriage as a registered partners-
hip. Since Hungarian law does not know the marriage of same-sex parties, the authority seized refused
correctly the registration, while the courts gave an answer to a question that had not emerged in the
administrative procedure. Notwithstanding the formalism of the ruling by the Kfria, the decisions of the
courts of lower instances reveal more openness.

IV. Methodology

30. In Hungarian private international law, recognition of status takes place first of all by recog-
nising a relevant foreign decision at the level of international civil procedure. Sometimes, the operation
of conflict-of-laws provisions promotes recognition under the New PIL Code, in particular regarding
names and legal persons and entities not having legal personality. Furthermore, the simple recognition,
as referred to in the General Report, is used as far as the recognition of names and capacity are concer-
ned. Hungarian legislation and judicial practice have not endorsed the principle of mutual recognition as
a substitute for private international law.

1. Procedural recognition

31. In most cases, recognition takes place by the recognition of a foreign decision at the level of
international procedural law under the relevant international conventions, EU regulations and the New
PIL Code. The autonomous rules on recognition of foreign decisions are determined by the New PIL
Code, though these provisions apply only if none of the EU regulations and international conventions
concerning recognition is applied. In this way, the relevant provisions of the New PIL Code apply only
if the decision was rendered in a third country or if the subject matter of the case does not fall under the
scope of application of the EU regulations. As the rules in the EU regulations are well-known, I focus
exclusively on autonomous national rules. The provisions concerned of the New PIL Code are not limited
to foreign judicial decisions, but they apply also to decisions of other authorities acting in civil matters.

32. The New PIL Code provides for the recognition of foreign judgments generally and specifi-
cally in matters concerning family law and personal status.>®

5 Févarosi Kozigazgatasi és Munkaiigyi Birdsag, 27.K.32.541/2016/6.
% Fdvarosi Torvényszék, 1.Kf.650.054/2017/4.

37 Kuria, Kfv. VI.37.558/2018/5.

3% Ss. 109-112 and ss. 116-121 of the New PIL Code.
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33. As a main rule, no special procedure is required for the recognition of a foreign decision.>
However, the recognition of foreign decisions is not automatic.® Unless otherwise provided by law, the
question of recognition is examined by the court (other authority), in the procedure of which it arises.
This court (other authority) has to examine whether the foreign decision complies with the preconditions
for recognition and even if it is not necessary to render a separate decision on this question, it has to take
the outcome of this examination into account in the procedure.

34. The party concerned may also request the court to establish in a special procedure that the
foreign decision may be recognised in Hungary.®' The court decides on such a request in a non-litigious
procedure by rendering a decision on the question of recognition. The New PIL Code provides for spe-
cial rules on competence for such a procedure.®

2. Conflict-of-laws method

35. The conflict-of-laws method is used in particular regarding names and the status of legal per-
sons and entities not having legal personality. As the relevant provisions and the related court practice
has been analysed above in section 3, it suffices here to state that the New PIL Code follows the conflict-
of-laws method in these fields. It is remarkable that the conflict-of-laws method relies to a large extent
on the autonomy of the parties, directly concerning names and indirectly through the application of the
incorporation theory as far as the recognition of legal persons is concerned. The more specific rules,
where the conflict-of-laws method appears, are supplemented by a general rule on the change of status.

36. The New PIL Code provides a possibility of choice concerning the bearing of the birth as
well as the married name. Regarding the birth name, instead of the personal law, the person concerned
can select Hungarian law as governing law. A person having multiple citizenships may choose the law
of any of his citizenships to the use of his/her birth name.*® The parties may choose by their joint request
the law of the citizenship of any of the spouses or Hungarian law to bearing of the married name.*

37. It is to be noted that in addition to the pure conflict-of-laws rules a further provision in the
New PIL Code provides for the simple recognition of names by the recognition of a foreign adminis-
trative act. Under Section 16 (5) of the New PIL Code, the birth name as well as the married name of a
Hungarian citizen which has been validly registered under the law of another state must be recognised
in Hungary if the person concerned having Hungarian citizenship or his spouse is also a citizen of this
other state or if the place of habitual residence of the Hungarian citizen concerned is located in that state.

38. Foreign incorporations and thereby the existence of foreign legal persons (or entities not
having legal personality) are recognised through the application of the incorporation doctrine.® The
reference to the law of the state of incorporation implies that legal persons and entities without legal
personality set up in accordance with the law of the state of origin are recognised in the forum state.
As the owners can decide where to incorporate a company, the incorporation doctrine enshrined by the
New PIL Code promotes indirectly the autonomy of the parties. Nevertheless, it must be noted that the
cross-border transfer of seat of companies or the cross-border conversion of companies is not regulated
in Hungarian law.

% S.122 (1) of the New PIL Code.

¢ Legislative justification to s. 122 of the New PIL Code.
6 S. 122 (2) of the New PIL Code.

¢z S. 122 (3) of the New PIL Code.

6 8. 16 (2) of the New PIL Code.

% S. 16 (3) of the New PIL Code.

¢ S.22 (1) of the New PIL Code.
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39. As mentioned above in section II1.4, the New PIL Code contains conflict-of-laws rules on
family matters, including marriage, parentage and adoption, as well as on partnership and registered
partnership. These conflict-of-laws rules are complemented with procedural provisions which address
specifically the recognition of foreign decisions rendered in family matters as indicated in section III.1.

40. More generally, the New PIL Code contains in the General part a provision on the change
of status (Statutenwechsel) relevant in terms of recognition. A change in the circumstances determining
the applicable law impacts legal relationships which validly came into existence in accordance with the
law applicable before the change only if the New PIL Code expressly so provides. As a main rule, the-
refore, the legal relationships (status) are not affected by a change in the connecting factor on the basis
of which the governing law was determined.® This rule also applies to personal status. In particular, the
change of citizenship does not affect the personal status and the rights and obligations related to them.
An exception is laid down for rights in rem. If, after a change in the right in rem, the movable thing is
relocated to the territory of another state permanently, the rights acquired previously may be recognised
in accordance with the law of the new location of the thing.’

3. Simple recognition

41. As mentioned above, a simple recognition rule may be found in relation to names acquired
abroad. Under Section 16 (5) of the New PIL Code, the birth name as well as the married name of a
Hungarian citizen which has been validly registered under the law of another state must be recognised in
Hungary if the person concerned having Hungarian citizenship or his spouse is also a citizen of this other
state or if the place of habitual residence of the Hungarian citizen concerned is located in that state. The
recognition of a foreign name in Hungary on the basis of this provisions necessitates the registration of
the foreign name by the civil registry. The text of the above norm refers to the conditions and limits of
recognition. The condition of the recognition is the existence of close connection to the state, where the
name was registered. This appears through the requirements concerning the citizenship and the habitual
residence. At the same time, recognition can be denied if it violates the Hungarian public policy.

Another rule of the New PIL Code does not only provide for recognition, but also for the up-
grade of a foreign legal status. As mentioned above, Hungarian private international law promotes the
recognition of capacity of persons under certain circumstances, even if the person concerned has no
disposing capacity or who has restricted disposing capacity under his personal law. This means that by
virtue of section 17 of the New PIL Code, the missing or restricted disposing capacity is completed to a
full disposing capacity in Hungary concerning the everyday life transactions and property transactions
the legal consequences of which arise in Hungary. In fact, this involves a completion of the status pos-
sessed in the country of origin without the need for a formal registration process.

V. Formal requirements for recognition

42. As a main rule, the recognition of decisions takes place under the provisions of the New PIL
Code on recognition of foreign decisions (if an international convention or an EU regulation does not
apply). Therefore, the existence of a prior formal decision is required for recognition.

43. The notion of ‘decision’ is not determined by the New PIL Code. However, the legislative
justification points out that the notion of ‘decision’ must be construed flexibly.®® It includes not only
judicial decisions, but also decisions rendered by other authorities (public notary, administrative autho-

% S. 14 of the New PIL Code.
7 S. 41 (1) of the New PIL Code.
% Legislative justification to s. 109 of the New PIL Code.
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rities, such as the civil registry). An entry into the civil registry may also constitute a ‘decision’. Private
status decisions (i.e. the change of legal status without the involvement of a public authority, such as
religious ceremonies; private acts drawn up by an individuals) cannot be recognised. However, a qua-
lification must be made. The legislative justification to the New PIL Code finds that the rules on the
recognition of foreign decisions apply to a decision of a non-state organ, such as a religious court, if it
acts on the basis of an authorisation stemming from state legislation and thus exercises public power.%
In this case, its decision amounts to a decision of a state organ. Furthermore, as discussed above, the
autonomy of the parties is recognised by the conflict-of-laws rules of the New PIL Code which provide
for a possibility of choice by the parties concerning bearing birth and married names. The name chosen
by the parties will be registered by the authorities in Hungary.

44. Changes in the civil status require registration in the civil status registry. There are, however,
cases, for example, if the recognition of capacity arises in a procedure before a court (authority), where
no registration is required.

45. When a foreign status question arises in a civil procedure or an administrative procedure, the
court or authority can require proving the existence of that status, for example capacity, incorporation of
a legal person or name, by some official document.

46. Pursuant to Act CXXX of 2016 on the Civil Process Code (the Civil Process Code), if a fact
may be proven by a document, other evidence is not necessary.” In the civil process, the capacity of a per-
son may be examined by the court ex officio in the event of doubt.”" In a decision, the Supreme Court, the
predecessor of the Kiiria, established that a Russian company had to prove its capacity by attaching the copy
of the full company records kept by the competent Russian authority in the form of a public document.”

47. In the civil status registration procedure, the data to be registered must be proved by a public
document or a private document having full evidentiary effect.” If, under section 16 (2) of the New PIL
Code, due to the joint request of the parents a foreign law is to be applied to the registration of the birth
name of a child, a foreign name is registered provided that the parents prove the foreign citizenship of
the child and that the family and first name indicated comply with the foreign law.”

48. A foreign public document has the same evidentiary force as a domestic public document
provided that it was legalised by the competent Hungarian diplomatic representation at the place whe-
re it was issued, unless otherwise provided by an international convention entered into with the state
in which it was issued.” Exemption from legalisation can be based on the The Hague Convention on
Abolishing the Requirement of Legalisation for Foreign Public Documents or another international
convention.

49. In a civil process, the foreign language attachments of the statement of claim must be ac-
companied by a simple translation.” In relation to evidence, the Civil Process Code provides that if the
party wants to prove his statements of fact by documents, he has to attach a simple translation in the case
of foreign documents.” In civil status registration procedure, documents issued in foreign language must
be accepted only if it is accompanied by an official translation.”

% Legislative justification to s. 109 of the New PIL Code.

70S. 320 (5) of the Civil Process Code.

IS, 35 (1) of the Civil Process Code.

2 LB Gf. 1. 30.059/2000/5.

7 2010. évi L. térvény az anyakonyvi eljarasrol [Act I of 2010 on civil status registration procedure], s. 14 (1).
S. 44/A. (1) of Act on civil status registration procedure.

5 Civil Process Code s 593.

76 S. 171 (2) of the Civil Process Code.

77S. 320 (1) of the Civil Process Code.

7 S. 14 (3) c¢) of Act on civil status registration procedure.
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VI. Material requirements for recognition
1. Conditions for recognition
50. The New PIL Code determines the conditions for recognising a foreign decision in section 109:

(1) The decision of a foreign court shall be recognised if
a) the jurisdiction of the foreign court seised was founded based on this Act,
b) the decision became final or has an equivalent legal effect under the law of the state in
which it was rendered, and
c¢) none of the grounds for denial specified in subsection (4) apply.

(2) Ifthis Act does not provide otherwise, for the purpose of subsection (1) point a), the juris-
diction of the foreign court seised shall be considered as founded if it proceeded based on
a ground of jurisdiction which would establish the jurisdiction of a Hungarian court based
on this Act.

(3) Regarding the recognition of decisions in matters concerning family law and personal status,
any other citizenship of a Hungarian citizen shall be taken into consideration in the course of
the examination of whether the jurisdiction of the foreign court seised was founded.

51. For decisions rendered in matters concerning family law and personal status, the New PIL
Code lays down special rules. Thus, it determines when the jurisdiction of the foreign court seised must
be considered founded (sections 116-119); it creates a special ground for recognition regarding marria-
ges (section 116 (2)) and adoption (section 120); and specifies deviations from the general rules when
the recognition may be denied in such cases (section 116 (3) and section 121).

52. Courts have to examine ex officio that

— the jurisdiction of the foreign court seised was founded based on the New PIL Code. The
jurisdiction of the foreign court seised shall be considered as founded if it proceeded based
on a ground of jurisdiction which would establish the jurisdiction of a Hungarian court ba-
sed on the New PIL Act;

— the decision became final or has an equivalent legal effect under the law of the state in which
it was rendered;

— the Hungarian public guardianship authority granted approval to the adoption of a child
having Hungarian citizenship; and

— Hungarian public policy was not breached.

53. In two cases, where after having dissolved the marriage by a foreign court, the ex-spouses
requested the dissolution of the marriage also in Hungary. In these cases, the Hungarian courts seised
established that a decision rendered in a foreign procedure for the dissolution of the marriage of a Hun-
garian citizen domiciled abroad must be recognised in Hungary.” It must be noted that these decisions
were rendered before the application of the Brussels II Regulation under the provisions of the Old PIL
Code on the recognition of foreign decisions.

2. Refusal of recognition

54. If recognition takes place by recognising a foreign decision under the provisions of the New
PIL Code on recognition of foreign decisions, a foreign decision may not be subject to review on the

7 BH1982. 516 and BH 1988. 145.
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merits (prohibition of a révision au fond). However, the New PIL Code also determines the cases when
the recognition of a foreign decision may be denied. The general grounds for the denial of recognition
apply also to matters concerning family law and personal status. Pursuant to Section 109 (4) of the New
PIL Code:

55. A foreign decision may not be recognised if

a) the recognition thereof would violate Hungarian public policy,

b) the party against whom the decision was rendered did not participate in the proceedings
either in person or by representative, because the summons and the statement of claim or
other document on the basis of which the proceedings were instituted was not served on him
at his domicile or place of habitual residence in such a way and at such a time as to allow
him to prepare for his defence,

¢) proceedings were instituted before a Hungarian court for the same right stemming from the
same facts between identical parties before instituting foreign proceedings,

d) a Hungarian court previously rendered a final decision on the merits concerning the same
right stemming from the same facts between identical parties, or

e) a court of a foreign state other than the state of the court rendering a decision previously
rendered a final decision concerning the same right stemming from the same facts between
identical parties which complies with the conditions for recognition in Hungary.

56. The absence of the grounds for denial specified in section 109 (4) b)-e) must be presumed
until the contrary is proved.

57. Furthermore, pursuant to section 16 (5), the birth name as well as the married name of a
Hungarian citizen which has been validly registered under the law of another state must be recognised
in Hungary if the person concerned having Hungarian citizenship or his spouse is also a citizen of this
other state or if the place of habitual residence of the Hungarian citizen concerned is located in that state.
This rule applies unless the name violates Hungarian public policy.

58. In a case, the Kuria, had to decide about the recognition of the adoption of adult persons by
a person who was a Hungarian-Belgian double national.* The adoption was declared by a decision of a
court in Marseille. Under Hungarian law, only minors may be adopted and for the validity of adoption
Hungarian law requires the observance of the conditions laid down both by the law of the adoptive parent
and the person intended to be adopted. This means that the provisions of Hungarian family law on the
conditions for adoption have a public policy nature which do not allow any deviation in order to observe
the interests of the child. It added, however, that the recourse to the public policy clause is an exceptional
possibility, because it involves an obstacle to the free movement of decisions and it may not be establis-
hed that the recognition of a foreign decision applying a solution differing from the domestic one cons-
titutes the violation of the principles of the legal system. The Kuria also noted that Hungarian law knew
before the legal institution of the adoption of an adult person. It found that in the case of the adoption of an
adult, the purpose of the protection of the interests of the child does not arise, and recognition may not be
denied simply on the grounds that there is a difference in the law of the country of origin (France) and the
rules of the state where recognition was sought (Hungary) which would have been applied by the courts
or public guardianship authority of the latter state if seised. The Kuria declared that the recognition of the
foreign decision did not violate Hungarian public policy. Although the New PIL Code does not provide
specifically for the denial of the recognition of a foreign decision on the grounds of abuse of rights, in the
same decision, the Ktria also remarked that it could not be established that the procedure requested by
the petitioners would have aimed at the circumvention of the purpose of the legal institution of adoption.
This statement points to the possible denial of recognition on the grounds of abuse of rights.

8 BH2018. 174.
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3. Effects of recognition

59. In the case of recognition, the foreign decision has res judicata effect in Hungary from the
date when the decision became final and binding in the issuing state.®’ For example, in the case of the
recognition of a foreign decision dissolving a marriage, the marriage is to be considered as dissolved in
Hungary from the date when the decision became final and binding in the issuing state irrespective of
the time of the registration of the dissolution of the marriage in Hungary.

VII. Summary

60. Like the private international law of many states, Hungarian private international law ensu-
res the recognition of a legal status acquired abroad by more than one method. These include the pro-
cedural recognition of foreign decisions, the conflict-of-laws method and the simple recognition of the
foreign legal status. In practice, difficulties have arisen and may emerge in the future in relation to the
legal treatment of surrogacy and same-sex relationships.

81 L. BuriaN, “Eljarasjogi rendelkezések™ [Procedural Provisions], in: L. BuriAN, L. KecskEs and 1. VOrROs, Magyar nem-
zetkozi kollizios maganjog [Hungarian Conflict of Laws], 2006, p. 296.
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