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Abstract: The European Union Regulation 2022/858 of 30 May 2022 establishes a pilot regime
for market infrastructures based on distributed ledger technology. The Pilot Regulation is part of the
2020 Digital Finance Strategy whose objective is for the European Union to embrace the digital revo-
lution and to benefit consumers and business. This article analyses the reasons of this new regulatory
option and why this represents a different paradigm of legislation, considering first some advantages,
risks and challenges that applying distributed ledger technology in financial markets can encounter.
Moreover, this article examines the content of the EU Pilot Regulation with a critical perspective,
comparing the previous proposal of Regulation with the current Pilot Regulation which enters into
force mainly in March 2023. Significance of this Pilot Regulation could be enhanced if it coordinates
with other policy goals such as sustainability and transparency set by the EU legislator. Lacking that
coordination, this Pilot Regulation could be perceived as a miss opportunity to foster a digital and
green financial markets transition.

Keywords: Pilot Regulation, Market infrastructures, Capital Markets, European Law, Distributed
Ledger Technology.

Resumen: El Reglamento UE 2022/858 de 30 de mayo de 2022 establece un régimen piloto para
las infraestructuras de mercado basadas en la tecnologia de registro distribuido. El Reglamento Piloto
forma parte de la Estrategia de Finanzas Digitales 2020 cuyo objetivo es que la Unidén Europea aprove-
che la revolucidn digital y que ésta beneficie a los consumidores y las empresas. Este articulo analiza las
razones de este nuevo enfoque regulatorio y por qué éste representa un paradigma regulatorio distinto,
considerando en primer lugar, algunas de las ventajas, riesgos y retos que la aplicacion de la tecnologia
de registro descentralizado puede implicar para los mercados financieros. Ademas, el trabajo examina
el contenido del Reglamento Piloto de la UE desde una perspectiva critica, comparando la propuesta de
Reglamento previa con el actual Reglamento Piloto que entra en vigor en marzo de 2023 principalmen-

" This work has been carried out within the framework of the research project Corporate Governance: Regulatory Cha-
llenges facing Digitalization of Company (PID2019-104019RB-100). A part of this work was presented at the XVIII Harvard-
Complutense Seminar New Capitalism? A Transatlantic Perspective held on 3rd, 4th, 5th October 2022 at Harvard Law School.
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te. La relevancia del Reglamento Piloto podria acentuarse si este Reglamento se coordinara con otros
objetivos politicos del legislador europeo, como la sostenibilidad y la transparencia. En ausencia de di-
cha coordinacion, el Reglamento Piloto podria percibirse como una oportunidad pérdida para promover
la transicion hacia los mercados financieros digitales y verdes.

Palabras clave: Reglamento Piloto, Infraestructuras de Mercado, Mercados de capitales, Derecho
europeo, Tecnologia de Registro Distribuido.

Content: 1. Introduction. II. Applying DLT in Financial Markets. 1. Advantages of DLT
in Financial Markets. 2. Risks and Challenges of DLT in Financial Markets. III. Novelty from the
regulatory perspective. IV. Novelty from the legal perspective. 1. Tokenization. 2. New Systems. 3.
Limits by object and value. 4. Exemptions. V. Criticism. 1. Transparency concerns. 2. Sustainability
concerns. VI. Concluding remarks.

1. Introduction

1. Digital Finance seems an innovation that no longer is part of science fiction. Distributed Led-
ger Technologies may have various applications, from monitoring supply chains to enabling corporate
voting'. Distributed ledger technology (DLT) offers an opportunity to transform financial markets. In
this context, the pioneering European Union Regulation 2022/858 of 30 May 2022 establishes a pilot re-
gime for market infrastructures based on distributed ledger technology?, whose main purpose is to deve-
lop crypto assets that can be considered financial instruments according to EU law. The Pilot Regulation
is part of the Digital Finance Strategy (2020) whose objective is for the European Union to embrace the
digital revolution and to benefit consumers and business.

2. This article is structured as follows. Section II evaluates some advantages that distributed
ledger technology offers when applying in trading and post-trading processes. Yet, new risks and cha-
llenges arise of application of distributed ledger technology in trading, clearing and settlement that could
hinder the practical use of DLT worldwide. Section III analyses the reasons of this new regulatory option
and why this represents a different paradigm of legislation. The European Union legislator is trying to
find a balanced regulatory approach to foster distributed ledger technology. In this approach the Pilot
Regulation has a temporary nature to learn from the actual experience that it intends to promote. Next,
section IV examines the content of the Pilot Regulation, explaining new concepts that are necessary to
clarify for applying this disruptive technology to financial markets. Some legal restrictions are identified
in this article. They may obstruct the consolidation of DLT in financial markets. However, some exemp-
tions are established as a legal mechanism to permit DLT evolution in clearing and settlement processes.
In addition, Section V offers a critical perspective, comparing the previous proposal of Regulation with
the current Pilot Regulation which enters into force mainly in March 2023. Finally, Section VI conclu-
des highlighting key aspects of the new Pilot Regulation that intertwines technology and law with a
proactive attitude to combine with other policy goals.

! For this last possibility, see B.S. JimiNez-GoMmEZ, “Blockchain as an opportunity to upgrade the right to vote in listed
companies”, Indret, 2023, No.1, pp. 61-97.

2 Regulation (EU) 2022/858 of the European Parliament and of the Council 30 May 2022 establishes a pilot regime for
market infrastructures based on distributed ledger technology, and amending Regulations (EU) No 600/2014 and (EU) No
909/2014 and Directive 2014/65/EU, OJ L 151/1, 2.6.2022.
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I. Applying DLT in Financial Markets
1. Advantages of DLT in Financial Markets

3. Numerous advantages are predicated of DLT applied to financial markets: decentralization,
lower costs’, efficiency, transparency, automation of contracts and accessibility*. DLT is based on a
distributed ledger using a consensus mechanism that allows information to be recorded and shared
across a set of network nodes, where the nodes are synchronized. Such a structure seems more resilient
than centralized structures.

4. Among the most relevant advantages, possibility of eliminating the need for reconciliations
stands out, reducing costs by reducing expenses in time, bureaucracy and intermediaries in a market
operating 24 hours a day, which reduces the risk of the counterparty and enables shorter clearing and
settlement times®. The objective of reducing costs and promoting integration of clearing and settlement
systems has been established in Spanish law since the reform of Law 44/2002, of November 22, on Fi-
nancial System Reform Measures. The European Central Bank published a report in 2021 on the use of
distributed ledger technology for market post-trade processes, concluding that the application of DLT to
these processes could result in cost savings and efficiency gains®. The EU Pilot Regulation is also clear
in expecting that tokenization of financial instruments would open opportunities for efficiency improve-
ments in the trading and post-trading process.’

5. In addition to efficiency, the DLT infrastructure has greater transparency, which benefits tra-
ceability of transactions, as well as their management and execution. If the internal architecture and
structure is invisible to the client, there would be no news regarding the technology used. Indeed, the
EU Pilot Regulation intends that the consensus mechanism of nodes of the DLT network be public for
users, that is, the rules and procedures through which an agreement is reached to validate an operation
between the nodes of the DLT network.

6. Another advantage offered by the DLT is the automation in execution of contracts through smart
contracts®. Such automation saves negotiations since the parties cannot interfere once the operations are in
the code. Due to the latter, DLT with smart contracts are described as an element that enhances trust, des-
pite elimination of third parties that would normally oversee executing contracts in stock markets. Lastly,
greater access to connection of more issuers with investors generates greater liquidity in these markets.

3 A study by Goldman Sachs estimated that they would be reduced by one billion dollars a year, “Blockchain tech could
save cash equities market $6bn a year - Goldman Sachs”, Finextra, 26.05.2016, available at https://www.finextra.com/newsar-
ticle/28955/blockchain-tech-could-save-cash-equities-market-6bn-a-year---goldman-sachs

Compare with J. Parsons, “German Central Bank: Blockchain slower and expensive to implement”, The Trade News,
31.05.2019 available at https://www.thetradenews.com/german-central-bank-blockchain-slower-expensive-implement/ “The
president of the German central bank has dismissed the use of blockchain technology for transferring and settling securities,
after a trial project found it was more costly and slower than current methods.”

4 See D. MiLLs, K. WANG, B. MALONE, A. Rav, J. MARQUARDT, C. CHEN, A. BapEv, T. BrezinskI, L. Fany, K. Liao, V. Kar-
GENIAN, M. ELLITHORPE, W. NG, AND M. BAIRD (2016). “Distributed ledger technology in payments, clearing, and settlement”,
Finance and Economics Discussion Series 2016-095, Washington: Board of Governors of the Federal Reserve System, pp. 8-9.

5 S. SiopHARTHA, CEO and founder of Intain. J. FRankLIN, “Why capital markets should embrace blockchain”, International
Financial Law Review, London (Apr 7, 2020).

¢ EUROPEAN CENTRAL BANK, The use of DLT in post-trade processes, (Abril 2021), p. 2 https://www.ecb.europa.eu/pub/pdf/
other/ecb.20210412_useofdltposttradeprocesses~958e3aflc8.en.pdf This report is based on: ECB Advisory Groups on Market
Infrastructures for Securities and Collateral and for Payments, The Potential Impact of DLTS on Securities Post-Trading Har-
monisation and on the Wider EU Financial Market Integration (September 2017), ECB, Potential Use Cases for Innovative
Technologies in Securities Post-Trading (January 2019).

"Recital 3. Regulation (EU) 2022/858 of 30 May 2022, on a pilot regime for market infrastructures based on distributed led-
ger technology and amending Regulations (EU) No 600/2014, No. 909/2014 and Directive 2014/65/EU, OJ L 151/1, 2.6.2022.

8 See D. MiLLs, K. WaNG, B. MALONE, A. Ravi, J. MARQUARDT, C. CHEN, A. BADEV, T. BREzINsKI, L. Fany, K. Liao, V. Kar-
GENIAN, M. ELLITHORPE, W. NG, AND M. BAIRD (2016). “Distributed ledger technology in payments, clearing, and settlement”, Fi-
nance and Economics Discussion Series 2016-095, Washington: Board of Governors of the Federal Reserve System, pp. 14-15.
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2. Risks and Challenges of DLT in Financial Markets

7. Problems faced by the application of DLT in capital markets are several: Scalability, creation
of common standards to promote interoperability, actual implementation, systemic risks, legal validity
of tokens and potential fragmentation.

8. First, lack of scalability may be one of the problems facing capital markets. For example, the
Australian Securities Exchange Ltd (ASX) director confirmed that the settlement system they intend to
implement is the largest in the crypto world, but scalability is proving to be one of the factors in the delay
of the Australian Stock Exchange with tokenized assets’, even though the Australian market seems to be
one of the most advanced markets'®. Tokenization of securities and creation of the DLT is a pre-requisite
for greater liquidity in the market!!.

9. Secondly, difficulty of finding common standards for interoperability'? of infrastructures is
one of the greatest challenges. Interoperability seems necessary in two senses: between DLT arrange-
ments and legacy systems and across DLT arrangements'®. Smooth functioning of systems is essential
at least in the transition period from legacy systems to DLT arrangements. Furthermore, as not a single
DLT should exist, interoperability across DLT arrangements would be necessary for speed and efficien-
cy of transfer and exchange of value. A difference of speed between systems may hurdle arrangement as
a given DLT would be quicker and another system slower if it depends on confirmation of transaction
settlement'®. International norms can play a role in this regard. For example, Digital Token Identifiers
(DTIs) serve the function for a common language to facilitate their safe and secure use of digital tokens.
ISO 24165-1 deals with identification of digital assets and it is a new international standard which
has been developed to ensure that everyone understands'®. Addition of DTIs would allow participants
to identify the specific chain associated with any trade or price, improving market transparency by
enabling analysis of best prices of the chain in the case of trading or settling DLT financial instruments
on multiple blockchains.

10. However, private standards are technical specifications and behavior guides for companies.
Although legally speaking they are voluntary regulations, they are compulsory de facto when a company
enters an economic activity so regulated as financial markets. There are two types of rules: national ru-
les made by public powers with legal-public effect and harmonizing rules with a private origin. Private
standards become mandatory through direct reproduction of norms in public journals, being accepted
by public power and published in its entirety. Yet, if private standard is modified, it is not notified and

? “ASX has invested US$150 million in blockchain stock settlement system so far”, Ledger Insights, 18.08.2022, available
on https://www.ledgerinsights.com/asx-150-million-in-blockchain-stock-settlement/.

10 B. QuarmBy, “La Bolsa de Valores de Australia avanza en la negociacion de activos tokenizados”, Cointelegraph,
16.08.2022, available on https://es.cointelegraph.com/news/australian-securities-exchange-takes-step-towards-tokenized-as-
set-trading

" Example of the Luxembourg Stock Exchange that admitted a financial instrument in a public DLT in January 2022, being
one of the most pioneering in Europe and anticipating the Pilot Regime, “Security tokens take first steps into capital markets”,
05.30.2022, available on https://news.bourse.lu/192074-security-tokens-take-first-steps-into-capital-markets

12 Interoperability of DLT infrastructures with legacy infrastructures and interoperability between distributed ledgers across
multiple counterparties. HSBC, Distributed Ledger Technology in the Capital Markets, 19.03.2019, available at https:/www.
gbm.hsbc.com/solutions/global-liquidity-and-cash-management/digital-innovation-hub/blockchain, p. 11

13 See P. KLiMos, The distributed ledger technology: a potential revamp for financial systems?, Capital Markets Law Jour-
nal, Vol. 13, No.2, 2018, pp. 194-222, pp. 210-211.

14 See MILLs et al, “Distributed ledger technology in ...”, op.cit., p. 23.

15 Digital token identifier (DTI) - Registration, allocation and structure - Part 1: Registration and allocation method, defines
the allocation and generation of a fixed-length, unique, random identifier for digital tokens in response to an application for a
record that meets the specified application guidelines. The standard is supplemented by ISO 24165-2, Digital token identifier
(DTI) - Registration, assignment and structure - Part 2: Data elements for registration, which defines the data elements included
in the registration record and used to establish the 1:1 relationship between a digital token and the identifier, assigned according
to the method of ISO 24165-1.
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generates the need to access private sources. The other way is the referral to the standard in a public rule,
technical specifications are not incorporated into the public published rule. Additionally, two forwarding
models exist: one rigid where the standard of a specific date is required, and another flexible model whe-
re it is not forwarded to a specific version but to the most modern version'.

11. Third, most of the experiments so far have been pilot tests'” but it has not yet been widely
implemented'®. Creating a DLT ecosystem is not a matter of a day. For example, SDX Web3 Services is
tailored to institutional clients who need to scale their Ethereum staking capabilities'.

12. Fourth, financial stability may be undermined by risks of systemic contagion from the crypto
world®. Possible risks of systemic contagion led the EU legislator to define a series of thresholds on
financial instruments that are intended to be traded on DLT within the EU Pilot Regulation.

13. Another fear is that implementation of DLT technology will lead to a delay in achieving
capital market integration. Indeed, academics have already warned of risks of national DLT legislation
that can create a world like those of brokered securities holding, where several laws must be consulted to
determine investors’ rights®'. It seems that any uncoordinated national initiative in the European market
may present a threat to the EU’s monetary and financial union.

14. Finally, a fundamental risk is that implementation of DLT markets could concentrate secu-
rities clearing and settlement in very few providers*. This scenario would create competition problems.

I1. Novelty from the regulatory perspective

15. Legal vacuum regarding the use of distributed ledger technology and crypto assets as finan-
cial instruments leads to the European legislator to act, although the legislator recognizes that it would
be premature to act through modifications of the European regulations on financial services to allow
deployment of crypto assets. There were three options considered by the European Commission and

16 See V. ALvarEz GARcia, “La problematica de la publicidad oficial de las normas técnicas de origen privado que despliegan
efectos juridico-publicos”, Revista de Derecho Comunitario Europeo, 2002, 72, 449-482.

17 Banco Santander itself has been the issuer of the bond, for 20 million dollars, while one of the Group’s units has bought it
at market price, with a quarterly coupon of 1.98%. Santander Securities Services has acted as tokenization agent and custodian
of encryption keys. Ethereum public blockchain has been used, one of the most advanced open source blockchain technologies.
This has allowed the bank to securely tokenize the bond and register it in a permissible way on the blockchain. The cash used
to complete the investment (delivery against payment on the blockchain) and the quarterly coupon have also been tokenized,
that is, they have been digitally represented on the blockchain. Thanks to automation of the bond, which has a maturity of one
year, the number of usual intermediaries in these processes has been reduced, which has allowed a faster, more efficient and
simpler operation. Santander CIB’s goal is to collaborate with the most innovative clients and move from the project stage to
product development. Santander lanza el primer bono con tecnologia blockchain de principio a fin, Madrid 12/09/2019, avai-
lable at https://www.santander.com/es/sala-de-comunicacion/notas-de-prensa/santander-lanza-el-primer-bono-con-tecnologia-
blockchain-de-prin

'8 The projects mentioned are Blockbaster in Germany, Project by Depository Trust and Clearing Corporation, ASX Repla-
cement of CHESS in Australia, Jasper in Canada, Stella in Euro area/Japan, Ubin in Singapur, Inthanon in Thailand. Akhil Rao,
“DLT in Payments and Settlements - Bridging the Gap”, Finextra, 6/09/2021, available at https://www.finextra.com/blogpos-
ting/20856/dlt-in-payments-and-settlements---bridging-the-gap

1 SDX is licensed by the Switzerland’s financial market regulator, FINMA, to operate an Exchange and a Central Securities
Depository (CSD). SIX operates and develops infrastructure services for the Swiss and Spanish Stock Exchanges. Available at
https://www.sdx.com/news/sdx-web3-launches-ethereum-staking

20 p. HerNANDEZ DE Cos, “Financial Stability and crypto-assets”, Bank of Spain, 31.03.2022.

21 M. LEamaNN, “National Blockchain Laws as a Threat to Capital Markets Integration”, Uniform Law Review, Vol. 26, No.
1, 2021, pp. 148-179

22 E. Benos, R. Garrat, P. GUrroLA-PEREZ, “The economics of distributed ledger technology for securities settlement”,
Ledger, Vol 4, 2019, pp. 121-156. https://ledgerjournal.org/ojs/ledger/article/view/144/159
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creation of a market infrastructure based on DLT as a pilot scheme was finally chosen?. It was believed
that this regulatory option would allow using DLT to be tested on a larger scale. It was considered that
risks of the counterparty could be reduced during settlement process because trading and settlement ser-
vices were offered at the same time. Likewise, the DLT scheme was also committed to mitigating risks
of cyberspace by having a decentralized structure and not a single vulnerable center. This infrastructure
would lead to lower costs and therefore, less need for collateral. The option of proposing guidance on
the applicability of the EU framework on financial services to crypto assets that are considered financial
instruments in a DLT was ruled out. And for the time being, the option of modifying the EU regulatory
framework to adapt it to the needs of DLT in financial services is ruled out as well. However, it should
be noted that the EU Commission does not consider these regulatory options to be exclusive but rather
that they are all part of a gradual and complementary approach.

16. We understand that it is necessary to test a new technology to closely experience its opera-
tion and risks to establish better regulatory guidelines, although if measures are not binding, their impact
will be very limited. Consequently, it might make more sense and consistency in the future to include
specific amendments to regulations of the current European areas (the Central Securities Depositories
Regulation*, the Settlement Finality Directive®, the Prospectus Regulation?, the Markets in Financial
Instruments Directive, MIFID II*” and the Markets in Financial Instruments Regulation, MIFIR*) on a
permanent basis once the underlying technology has been proven. Indeed, gaining experience for super-
visory authorities is one of the key objectives.

17. The Pilot Regulation is part of the Digital Finance Strategy that was presented by the Com-
mission in 2020, whose objective is for the EU to embrace the digital revolution and to benefit consu-
mers and businesses. The DLT Pilot Regulation is complemented by three related initiatives, the Crypto
Asset Markets Regulation Proposal (MICA)*, the Digital Operational Resilience Regulation Proposal
(DORA)*, and the Directive Proposal to clarify and amend certain related regulations in financial ser-
vices®!. This latest proposal for a Directive accompanies the Regulation on a pilot scheme for market
infrastructures based on distributed ledger technology, supporting a specific exemption from certain
provisions of the Union legislation on financial services applicable to activities and services related to

2 See Proposal for a Regulation of the European Parliament and of the Council on a pilot regime for market infrastructures
based on distributed ledger technology, Brussels, 24.9.2020 COM(2020) 594 final 2020/0267 (COD), pp. 6-7. Option 1 was to
develop non-legislative measures to provide guidance on the applicability of the EU framework on financial services to crypto-
assets that qualify as financial instruments and DLT. Option 2 was to establish targeted amendments to the EU framework on
financial services. Option 3 was the Pilot regime on the creation of a DLT market infrastructure.

24 Regulation (Eu) No 909/2014 of the European Parliament and of the Council of 23 July 2014 on improving securities
settlement in the European Union and on central securities depositories and amending Directives 98/26/EC and 2014/65/EU
and Regulation (EU) No 236/2012, OJ L 257/1, 28.8.2014.

% Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998 on settlement finality in payment and
securities settlement systems, OJ L 166, 11.6.1998.

26 Regulation (EU) 2017/1129 of the European Parliament and of the Council of 14 June 2017 on the prospectus to be pu-
blished when securities are offered to the public or admitted to trading on a regulated market, and repealing Directive 2003/71/
EC, OJL 168, 30.6.2017.

" Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial instruments
and amending Directive 2002/92/EC and Directive 2011/61/EU (Recast), L 173/349, 12.6.2014.

28 Regulation (EU) No 600/2014 Of the European Parliament and of the Council of 15 May 2014 on markets in financial
instruments and amending Regulation (EU) No 648/2012, L 173/84, 12.6.2014.

2 Proposal for a Regulation Of The European Parliament and of the Council on Markets in Crypto-assets, and amending
Directive (EU) 2019/1937, Brussels, 24.9.2020, COM(2020) 593 final, 2020/0265 (COD). Awaiting Parliament’s position in
1st Reading at the time of writing.

30 Proposal for a Regulation of the European Parliament and of the Council on Digital Operational Resilience for the fi-
nancial sector and amending Regulations (EC) No 1060/2009, (EU) No 648/2012, (EU) No 600/2014 and (EU) No 909/2014,
Bruselas 24.9.2020, COM(2020)595 final, 2020/0266 (COD). Awaiting Council’s 1st reading position at the time of writing.

31 Proposal for a Directive of the European Parliament and of the Council amending Directives 2006/43/EC, 2009/65/EC,
2009/138/EU, 2011/61/EU, EU/2013/36, 2014/65/EU, (EU) 2015/2366 and EU/2016/2341, Brussels, 24.9.2020 COM(2020)
596 final 2020/0268(COD). This proposal modifies the definition of ‘financial instrument’ as those instruments specified in
Section C of Annex I, including such instruments issued by means of distributed ledger technology.

Cuadernos de Derecho Transnacional (Octubre 2023), Vol. 15, N° 2, pp. 665-678 670
ISSN 1989-4570 - www.uc3m.es/cdt - DOI: 10.20318/cdt.2023.8073


http://www.uc3m.es/cdt
https://doi.org/10.20318/cdt.2023.8073

BRISEIDA SOFiA JIMENEZ-GOMEZ Distributed Ledger Technology in Financial Markets. The European Union Experiment

financial instruments, as defined in article 4, paragraph 1, point 15, of MIFID Directive (2014/65/EU);
since, otherwise, these provisions would not offer all flexibility required by deployment of solutions in
negotiation and post-trade phases of crypto assets transactions.

18. Choice of the legal instrument of “Regulation” avoids fragmentation of the EU market by
national legislators and aims to compete globally®?, precisely because intermediaries (traditional or new)
tend to establish subsidiaries in those States with more permissive regulations. The Pilot Regulation
aims to increase European competitiveness, since the financial system is conditioned by the legal sys-
tem. The Pilot Regulation emphasizes consumer law, taking measures such as limiting types of financial
instruments that can be traded in DLT and not exempting specific provisions to guarantee financial sta-
bility and consumer protection. For example, existence of significant risks to investor protection, market
integrity or financial stability is a ground for denial of specific authorization to operate a DLT settlement
system*. However, it is not a “regulatory sandbox”, because it does not generally regulate a controlled
testing space for any type of technological project like the Spanish Law 7/2020 for the digital transfor-
mation of the financial system, of November 13, 20203,

II1. Novelty from the legal perspective
1. Tokenization

19. As it is well-known, there is an essential link between representation of securities by means of
book entries and their centralized registry for clearing and settlement of transactions carried out on these
securities®. This scheme is known as “closed circuit” in charge of a central securities depository (CSD)*.
This is a premise of our stock market system. However, tokenization and DLT come to challenge the cu-
rrent securities trading, clearing and settlement system. DLT is defined in the Pilot Regulation as a techno-
logy that enables the operation and use of distributed ledgers (decentralized registries)*’. Tokenization of
financial instruments consists of “digital representation of financial instruments on distributed ledgers or
the issuance of traditional assets in tokenized form to enable them to be issued, stored and transferred on
distributed ledger®®. Linguistically, “transformation into crypto-assets” of financial instruments has been
modified by “digital representation” of financial instruments, which is a nuance that introduces the need
for interaction between traditional systems in securities accounts and systems based on tokens. Although

32 French, German or Luxembourg law allows securities to be issued in a DLT, see, “Native issuances of DLT securities in
Luxembourg, France and Germany and admission to the Luxembourg Stock Exchange Securities Official List”, 17.05.2022,
Clifford Chance, available at: https://www.cliffordchance.com/insights/resources/blogs/talking-tech/en/articles/2022/05/nati-
ve-issuances-of-dlt-securities-in-luxembourg-france-and-ger.html

3 Art. 9. 10 Pilot Regulation.

3* A. Huerco Lora, “Un espacio controlado de pruebas (regulatory sandbox) para empresas financieras tecnologicamente
innovadoras: el anteproyecto de ley de medidas para la transformacion digital del sistema financiero”, E/ Cronista del Estado
Social y Democratico de Derecho, N° 76, 2018, pp. 48-59.

3 A. J. Taria HErMIDA, “La post-contratacion en los mercados secundarios de valores: el sistema de compensacion y liqui-
dacion de valores”, 2017, Documentos de Trabajo del Departamento de Derecho Mercantil, Universidad Complutense, p. 38.

3 A central security depository is defined as “an entity that provides securities accounts and central safekeeping services”,
Federal Reserve Policy on Payment System Risk, Board of Governors of the Federal Reserve System, 2016.

37 Art. 2.1 Pilot Regulation. The proposal definition of DLT was “a class of technologies which support the distributed
recording of encrypted data”. Proposal for a Regulation of the European Parliament and of the Council on a pilot regime for
market infrastructures based on distributed ledger technology, Brussels, 24.9.2020 COM(2020) 594 final 2020/0267 (COD).
J. McCarthy, “Distributed ledger technology and financial market infrastructures: an EU pilot regulatory regime”, Capital
Markets Law Journal, 2022, vol. 17, No.3, pp. 288-306, pp. 293-294. McCarthy criticizes how the definition in the proposal
differs from an interpretation of blockchain generally. For this author DLT is a sub-set of blockchain and DLT should involve
a permissioned network of participants as nodes, for any practical consideration of DLT use in securities market. However, a
distributed ledger in the strictest sense is a type of database that is shared across nodes in a network. Blockchain is a specific
type of distributed ledger. See D. MiLLs ef al, “Distributed ledger technology in payments, clearing, and settlement”, Finance
and Economics Discussion series 2016-095. Washington: Board of Governors of the Federal Reserve System, 2016, p. 10.

3 Recital 3, Pilot Regulation.
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attempts are made to mitigate credit and liquidity risk on DLT systems, the truth is that there is no such
thing as zero risk, so both systems will have to be connected at least in a transitional period.

2. New Systems

20. There are three regulated systems in the Pilot regime. The DLT Multilateral Trading System
(DLT MTF), the DLT Settlement System (DLT SS) and the DLT Trading and Settlement System (DLT
TSS). The third figure was included after the amendments of the first reading of the European Parlia-
ment, since it was incoherent to project a pilot regime that does not allow trading and settlement to be
integrated in the same entity, when that is one of the opportunities presented by DLT. Therefore, this de-
ficiency has been corrected in the final Pilot Regulation, which means that both a MTF can be vertically
integrated from the negotiation to the settlement phase, and, in turn, a central securities depository can
perform functions of the first stage of trading financial instruments based on DLT?’.

21. On the one hand, the European legislator is aware that combination of negotiation and
post-trade services and activities within an entity is not contemplated in the current regulations. For
this reason, the Pilot Regulation allows for a new type of hybrid figure, the DLT trading and settlement
system (DLT TSS), which enables combination of activities. However, given that the Pilot Regulation
has a didactic nature, it cannot be considered a source for a comprehensive reform on separation of ne-
gotiation and post-trade activities.

22. On the other hand, the definition of a DLT MTF does not include that it is managed by a
central investment services company, or a market operator*’. The opposite did not fit in with the concept
of decentralized finance. The Pilot Regulation proposal conditioned the design of the infrastructure ar-
chitecture, so it could be an efficient model in centralized infrastructures but not in decentralized ones*!.

23. In addition, the definition of home Member State has been passed from the definition article
of the Commission Proposal to have a specific article in the Pilot Regulation with respect to competent
authorities*2. Distribution of supervisory functions among Member States authorities avoids the problem
that distributed technologies by their very structure imply.

3. Limits by object and value

24, Creation of new DLT infrastructures must be made compatible with existing infrastructures.
However, several limits are placed on using crypto assets. The most relevant is that DLT financial ins-
truments must be “crypto-assets that are considered financial instruments and that are issued, transferred
and stored on a distributed ledger”*. The definition of a crypto asset is intrinsically related to the concept
of distributed ledger technology. The Pilot Regulation offers a non-restrictive concept of DLT, since it
defines a technology that allows the operation and use of distributed ledgers. This definition was correc-
ted from the original proposal, where reference was only made to technologies that allow distributed
recording of encrypted data, which restricted ways of transfer that could be developed in the future*.

3 This vision was projected by some authors, B. GARRE, ef al., “A vision for regulated digital security infrastructure in
Europe”, Capital Markets Law Journal, 2020, vol. 15, No.3, pp. 298-321.

4 A person or persons who manages and/or operates the business of a regulated market and may be the regulated market
itself is the definition of “market operator” by Directive 2014/65/EU, Art. 4(1) point (18).

41 See J. Zarata SEVILLA, “Las lagunas del paquete de medidas sobre finanzas digitales de la UE. Especial referencia a las
infraestructuras de los mercados”, Revista de Derecho del Sistema Financiero, No. 3, 2022, pp. 260-279, p. 267.

2 Cf. Article 12 Pilot Regulation with art. 2 (22) Proposal Pilot Regulation.

# Recital 8, Pilot Regulation.

4 See D. A ZETzscHE, J. WoxHoLTH, “The DLT sandbox under the Pilot-Regulation”, Capital Markets Law Journal, Volume
17, Issue 2, April 2022, pp. 212-236, p. 219.
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25. This new definition in the Pilot Regulation no longer coincides with the proposed MICA
Regulation for DLT. However, the definition of a crypto asset in the MICA Proposal is broad with res-
pect to the underlying structure. A crypto asset is a digital representation of value or rights that can be
transferred and stored electronically, using distributed ledger technology or similar technology [art. 3(1)
(2) MICA Proposal]. Securities to which the Pilot Regulation applies are crypto assets according to the
MICA proposal but are excluded from its scope of application, because the MICA proposal excludes
financial instruments [art. 1 (2)(a) MICA Proposal]®.

26. Nevertheless, the Pilot Regulation also limits the financial instruments that can be admit-
ted to trading or registered in an DLT market infrastructure. Financial instruments contemplated in the
Regulation are shares whose issuer has a market capitalization (real or estimated) of less than EUR 500
million; bonds or other forms of securitized debt, including representative depository receipts for such
securities or money market instruments with an issue volume of less than EUR 1 billion, excluding from
the calculation of the threshold corporate bonds whose issuers have a market capitalization of less than
EUR 200 million at the time of issuance; and shares in collective investment schemes (UCITs*), whose
assets have a market value of less than EUR 500 million*’.

27. Size of financial instruments is also limited by authorized entities, since the aggregate market
value of all financial instruments cannot exceed EUR 6 billion at the moment of admission to trading, or
initial recording of a new financial instrument*®. Additionally, when the added value of an entity reaches
EUR 9 billion, an exit transition strategy must be activated*’. Several considerations must be made in
this regard. It highlights that the thresholds for both emission and added value in a market infrastructure
have been raised in parliamentary procedures with respect to the Commission’s proposal®’. These mo-
difications are positive if it allows established operators to not only operate a DLT market infrastructure
as an experiment, but also to make it their main business®'.

28. Moreover, it should be noted that competent authorities have the option to lower the thres-
hold depending on the market size and the average capitalization of the DLT financial instruments that
have been admitted on trading platforms in the Member States insofar as the services and activities will
be carried out [art. 3(6) Pilot Regulation]. Room for maneuver in the hands of national authorities may
lead to divergence in the future of infrastructures since the issue size or the total value for each autho-
rized entity depends on the Member State in which they carry out their services and activities. Both
authorization of trading and settlement market systems and their revocation depend on that threshold,
ESMA has a coordinating role in this task though.

4. Exemptions

29. Exemptions are related to communication of transactions by the markets (“transaction repor-
ting”), replacement of cash delivery by a tokenized delivery, the possibility of allowing retail investors

4 The financial instruments defined in Directive 2014/65/EU, art. 4.1.15. are transferable securities, money market instru-
ments, units and shares in collective investment schemes, options contracts, futures, swaps, forward interest rate agreements
and other contracts related to securities, currencies, interest rates or yields, emission rights or other derivative instruments,
financial indices or financial measures that can be settled in kind or in cash, etc.

4 Units in collective investment undertakings.

4T Art. 3.1 Pilot Regulation.

4 Art. 3.2. Pilot Regulation

4 Art. 3.3 Pilot Regulation.

59 In the regulation proposal, the added value for each authorized entity was 2,500 million euros and the value from which
the transition strategy should start was 2,750 million euros.

5! For example, SIX-BME is happy with the threshold, talk by Laura Sacristan, Chief Commercial Officer BME-SIX, at
FIDE, Sesion. Tokenizacion De Instrumentos Financieros, ;Hacia Un Mercado Descentralizado, Sin Supervision E Interme-
diacion? (21.09.2022)
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to go directly to the market without the need for an intermediary, or the exemptions related to outsour-
cing obligations by CSDs.

30. Exemptions that may be requested by investment services companies or the market operator
that manages the DLT MTF refer to Directive 2014/65/EU> known as MIFID II and Regulation (EU) no.
600/2014 (MIFIR)*. However, for exemptions to apply, the company or market operator must request
and be granted the exemption from the legislation. In addition, the company or operator must comply
with the requirements settled under the Pilot Regulation and with compensatory measures that the compe-
tent authority deems appropriate®. A CSD that manages a DLT SS can request exemptions to Regulation
No. 909/2014 (CSDR). Thus, the CSD must request the exemption and be granted it, as well as comply
with the requirements of the Pilot Regulation and with the compensatory measures that the competent
authority considers appropriate®. In turn, the exemptions that an DLT TSS can request are also with res-
pect to the MIFID Directive, the MIFIR Regulation and the Central Securities Depositories Regulation.

31. Requested exemptions must be proportionate and justified by using a distributed ledger tech-
nology and be limited to the MTF or SS subject to the Pilot Regulation. However, it is not clear whether
supervisors are trained to assess proportionality and the degree of innovation required. The requirement
of the SS regarding the use of a securities account or the use of book entries must be shown to be incom-
patible with use of distributed ledger technology that it proposes [art. 5(2)(a) Pilot Regulation]. Such a
demonstration seems redundant with respect to general requirements®,

32. Specific requirements for an operator of a MTF also relate to natural and legal persons dealing
on own account as members or participants. Persons are required to: be sufficient good repute, have a
sufficient level of trading skills, competence and experience, including knowledge of DLT functioning,
not to be market makers on the MTF, do not use an algorithmic trading technique that do not provide other
persons with direct electronic access to the MTF, do not trade on their own account when executing client
orders on the DLT market infrastructure, and have given their informed consent to trading on the MTF as
a member or participants and have been informed of potential risks of using their systems to trade DLT
financial instruments®’. Second, to be a participant in a DLT SSs, many characteristics are required: good
repute, sufficient level of capacity, competence, experience and knowledge about settlement, technology
functioning and risk assessment, as well as granting of informed consent®®. However, so many subjective
requirements exclude clients as participants of the ledger due to the level of knowledge demand, which
contrasts with the supposed objective to promote disintermediation®. It is not also clear why good repute
is necessary to act on your own as participant. In addition, the obligation to report operations imposed by
Regulation 600/2014 (CSDR, art.26) can be exempted, but the MTF must keep records of all operations
with all the information imposed by Regulation 600/2014 (CSDR) and the competent authorities must
have direct and immediate access to mentioned data.

33. Additional requirements for all DLT infrastructures in the market are the minimum for them
to grant the exemption®. Operators of DLT market infrastructures must establish clarity and detail in

52 Directive 2014/65/EU of The European Parliament and of the Council of 15 May 2014 on markets in financial instru-
ments and amending Directive 2002/92/EC and Directive 2011/61/EU (Recast), OJ L 173/349, 12.6.2014.

3 Regulation (Eu) No 909/2014 of the European Parliament and of The Council of 23 July 2014 on improving securities
settlement in the European Union and on central securities depositories and amending Directives 98/26/EC and 2014/65/EU
and Regulation (EU) No 236/2012, OJ L 257/1, 28.8.2014.

* Art. 4.1 Pilot Regulation.

5 Art. 5.1 Pilot Regulation.

% With the same opinion but referring to the Proposal Regulation, see ZetzscHE and WoxunoLtH, “The DLT sandbox under
.. loc.cit., p. 223.

37 Art. 4.2. Pilot Regulation.

8 Art. 5.5. Pilot Regulation.

% With the same opinion but referring to the Proposal Regulation, see ZerzscHE and WoxHoLTH, “The DLT sandbox under
.. loc.cit., p. 223.

¢ Directive on settlement finality in payment and securities settlement systems. OJ L 166, 11.6.1998.
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their business plans and activities, as well as make available to the public the written documentation
that explains rules of governance of the infrastructure, including terms and conditions that define rights,
obligations, and responsibilities of operators®'. Special relevance is given to rules of private international
law, judicial jurisdiction, and applicable law, as well as any out-of-court mechanism for conflict resolu-
tion and any protection measure in the event of insolvency with reference to Directive 98/26/EC.

34. There is some inconsistency with respect to the mention of availability by electronic means
of the mentioned documentation. At first, the Spanish version of the Regulation states that operators of
market infrastructures®? “will make available to the public by electronic means” and later, that operators
of DLT market infrastructures “may make their written documentation available by electronic means” .
This last addition was not in the proposal® and if it is interpreted as an optional form, it does not agree
with transparency and digital access that these platforms intend to promote. However, this inconsistency
is not in the English version of the Regulation®. Indeed, article 7(3) of the Pilot Regulation once again
stresses the obligation to provide information on a website to its members, participants, issuers, and
clients on the type of DLT they use and the difference between a multilateral trading system or a tradi-
tional securities settlement and a DLT-based system.

35. It is not clear what measures may be necessary beyond the requirements imposed by the
Regulation regarding compensatory measures that the competent authorities consider appropriate to
achieve the objectives of the provisions in respect of which an exemption has been requested or to ensu-
re investor protection, market integrity or financial stability®. Only in the case of a SS, it is explicit that
financial instruments are registered in the distributed ledger, that the number of financial instruments
of an issue coincides with the total number of financial instruments registered in the distributed ledger
at any time, that keep records that allow the CSD (Central securities depositories) to segregate without
delay financial instruments of one member, participant, issuer or client from those of another and that
do not allow securities overdrafts, debtor securities balances or creation or deletion improper values®’.

36. The problem regarding segregation of financial instruments lies in the definition of a partici-
pant in the system and the difference between a member or a client. The Regulation does not define who
is who. It is preferred that definitions be left to the business plan of the system, so terms such as “proprie-
tary” are not used®®. Moreover, in the case of a CSD that manages a SS, it is required that it publishes par-
ticipation criteria that allow open and equitable access to all persons who intend to become participants,
and that these criteria be transparent, objective, and non-discriminatory®. In addition, that the settlement
system must publish prices and commissions it charges for the settlement services it provides™.

" Art. 7 Pilot Regulation.

62 Spanish version: “Los organismos rectores de infraestructuras del mercado basadas en la TRD pondran asimismo a dis-
posicion del publico por medios electronicos documentacion escrita actualizada, clara y detallada”

% Art. 7.1 second paragraph Pilot Regulation.

¢ Art. 6.1 Pilot Regulation Proposal.

¢ “QOperators of DLT market infrastructures shall also make publicly available up-to-date, clear and detailed written docu-
mentation that defines the rules under which the DLT market infrastructures and their operators are to operate, including the
legal terms defining the rights, obligations, responsibilities and liabilities of operators of DLT market infrastructures, as well as
those of the members, participants, issuers and clients using their DLT market infrastructure. Such legal terms shall specify the
governing law, any pre-litigation dispute settlement mechanisms, any insolvency protection measures under Directive 98/26/
EC and the jurisdictions in which legal action may be brought. Operators of DLT market infrastructures may make their written
documentation available by electronic means.” (Art. 7.1 second paragraph Pilot Regulation.)

% Art. 4.1.c y Art. 5.1c. Pilot Regulation.

7 Art. 5.2 Pilot Regulation.

8 Vid. Zetzscue and WoxHortH, “The DLT sandbox under ...”, loc.cit., p.222, advocating an open interpretation and not
including definitions in the Regulation.

% Art. 5.6 (a) Pilot Regulation.

0 Art. 5.6 (b) Pilot Regulation.
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V. Criticism
1. Transparency concerns

37. The private sector is charged with the costs of implementing DLT to educate regulatory and
supervisory authorities about novel projects. However, such benefits do not have to benefit the whole
society, because opinions, even non-binding, of the European Securities Market Authority (ESMA) or
the competent national authorities are not made public. It is specified that opinions of ESMA and the
report of the competent authority in relation to any notable divergence with respect to said opinion,
opinion that are necessary to carry out the specific authorization procedure of the three figures regula-
ted in the Pilot Regulation are not public’'. Further, considering that ESMA’s report on the requested
exemptions or on the acceptability of the type of distributed ledger technology should be carried out
“where necessary to promote the consistency and proportionality of exemptions, or where necessary to
ensure investor protection, market integrity and financial stability”’>. No reasons for not making such a
report public are given if it is intended to protect investors. Nor is it stated with respect to the relevant
authorities whether their non-binding opinion on characteristics of the SS or TSS will be made public,
although neither is it excluded as if the Regulation does in the report cases.

38. The relevant authorities are”: a) the authority responsible for overseeing the securities sett-
lement system managed by the CSD in the Member State whose legal system governs said system’; b)
the central banks of the Union issuing the most relevant currencies in which the settlement takes place;
and c) where applicable, the central bank of the Union on whose books the cash component of a securi-
ties settlement system operated by a CSD is settled”.

39. Therefore, while transparency is sought in the financial market sector, obliging the actors to
describe their business model, and even to provide the competent authority with all the pertinent infor-
mation that it may request, these transparency obligations are not reciprocal for the competent national
authorities. We advocate a restrictive interpretation of article 11(2) of the Pilot Regulation, since “all
the information” that may be requested should refer to what is mentioned in the previous provision. It
is very burdensome not to know what all the information refers to, and this burden contrasts with the
behavior of competent authorities, which subsequently breaks the principle of transparency that should
guide the entire administration, promoting an asymmetric relationship, since authorities have room of
discretion when they can control the threshold from which no more financial instruments can be traded
in a DLT market infrastructure.

40. In the event of abuse of margin of discretion by the national authorities to downgrade, di-
vergence would be created in future infrastructures, which enhances disharmony, since it is a reason for
revoking the specific authorization to manage a DLT multilateral trading facility (DLT MTF), a DLT
settlement system (DLT SS), a DLT trading and settlement system (DLT TSS), this being contrary to
the objectives of the Pilot Regulation. The only safeguard in this regard is future guidance from the Eu-
ropean Securities and Markets Authority regarding the exercise of the option to lower the threshold by
national authorities. But if there are different value-added thresholds for financial instruments, there is a
risk of regulatory arbitrage. The information to be published by ESMA only refers to a list of grants and
refusals of DLT MTFs, DLT SS and DLT TSS and the total number of exemption requests’.

T Art. 9.7 y 10.8 Pilot Regulation.

72 Art. 8.7. Pilot Regulation.

3 See art. 12 Pilot Regulation.

" If the investment firm is a legal person, the Member State in which its registered office is situated; (iii) if the investment
firm has, under its national law, no registered office, the Member State in which its head office is situated (Article 4(1), points
(55)(a)(ii) and (iii), of Directive 2014/65/EU.)

S Member State in which a CSD is established.

6 Art. 9.8 Pilot Regulation.
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2. Sustainability concerns

41. References to sustainability have changed between the Proposed Pilot Regulation and the final
Regulation. Recital 3 of the Proposal stated: “Without a secondary market capable of providing liquidity
and allowing investors to buy and sell such assets, the market for crypto assets that are considered financial
instruments will never expand sustainably.” This statement has disappeared from the final Regulation, as
there is no longer any reference to sustainable expansion of the crypto active market in its corresponding
recital 4. It is announced in recital 61 of the Pilot Regulation that “operation of a DLT market infrastruc-
ture must not undermine climate policies of the Member States. Thus, it is important to encourage further
the development of, and investment in, low-emission or zero-emission distributed ledger technologies.”

42. Nevertheless, the references to emissions are nothing more than an ideal, which will remain
a dead letter since no requirement is regulated to implement this policy. It seems to be an aspirational
final tagline of EU policies but not pragmatic at present, being aware of the challenges posed by crypto
assets in terms of energy consumption’’. For example, Proof of Stake can save electricity costs and
enable faster blockchains compared to Proof of Work, bringing better security and scalability to net-
works that implement it’®,

43. The Commission Action Plan on Sustainable Finance (2018) could have been considered
in the Pilot Regulation™. The Action Plan (2018) projects different options like incorporating climate
risks into institutions’ risk management policies and on the potential calibration of banks’ capital requi-
rements in the Capital Requirement Regulation and a proposal for requiring asset managers and institu-
tional investors to disclose how they consider sustainability factors in their investment decision making
process®’. Since DLT has been subject to criticism for energy consumption, a kind of measurement in
that regard would help sustainable clearing and settlement systems. Financial industry has envisioned
private permissioned blockchains which are not energy-intensive®!.

44. However, given that permissionless DLT systems offer more robustness, potentially their use
would be better for efficiency. As the Pilot Regulation is a temporary piece of law, these measurements
could enhance the future decision of the EU Commission to extend the period, to extend the Regulation to
other types of financial instruments, such as derivatives, to amend the Pilot Regulation or make permanent
amendments of EU financial law or, in the last option, to terminate specific permissions®. Surprisingly,
ESMA must report to the EU Commission among other subjects, the impact of the use of DLT on the clima-
te policy objectives of the EU®. Nevertheless, this information is not compulsory to report by investment
services companies or market operators. Therefore, it is obscure where the data is going to come from.

VI. Concluding remarks

45. This Pilot Regulation is a brave initiative to foster efficiency improvements in trading and
post-trading processes. However, it seems to be aimed at incumbents, operators, and service providers in

"7 The European Parliament incorporated “energy consumption” in the Recital 2 of the Regulation in the Report of First
Reading. REPORT on the proposal for a regulation of the European Parliament and of the Council on a pilot regime for market
infrastructures based on distributed ledger technology (COM(2020)0594 - C9-0305/2020 - 2020/0267(COD)) Committee on
Economic and Monetary Affairs Rapporteur: Johan Van Overtveldt. A/2021/0240

8 B.S. JiMiNEZ-GOMEZ, “Risk of blockchain for data protection: A European Approach”, Santa Clara High Technology Law
Journal, vol. 36, No. 3, 2020, pp. 281-342.

7 Communication from the commission Action Plan: Financing Sustainable Growth, Brussels, 8.3.2018, COM(2018) 97
final, available at: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52018DC0097 & from=EN

80 Ibid.

81 C. GoLa, J. SEDLMEIR, “Addresing the Sustainability of Distributed Ledger Technology”, Questioni di Economia e Finan-
za, Banca D ltalia, 2022, p.8.

82 See art. 14.2 Pilot Regulation.

8 See art. 14.1 (f) Pilot Regulation.
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capital markets with the aim of adopting a disruptive technology, even though the recitals say otherwise.
Exemptions are produced on demand, and they are only temporary. A maximum of six years®, together
with the possibility of not granting authorizations or even revoking them for many different reasons,
some of them are not even in the hands of applicants. For example, the threshold of added-value finan-
cial instruments that can be traded on DLT market infrastructure.

46. The Pilot Regulation ignores several principles that should guide public administration, such
as transparency. Reports of competent authorities or ESMA influence to authorize an exemption from
legal requirements, but they are not public. This lack of publicity is an obstacle to knowledge of popula-
tion about how to comply with the regulation insofar as it does not encourage new interested persons to
request to participate in DLT market infrastructures and it may have opposite effects.

47. In addition, lack of interest in including sustainability objectives is also not consistent with
the premise that technology will lead us towards cleaner societies or the promise that digitized finance
will be better for investors, to the extent that there is no control of emissions in the Regulation nor is any
respective obligation articulated in the future. This absence is also not consistent with other policies of
national and European regulators and it may cause effects contrary to those intended.

48. In the financial sector, innovation has been very slow due to regulatory burdens. This new
Pilot Regulation intends not to be an obstacle to innovation, but on many occasions the Regulation lacks
clarity and should be simpler if it intends to attract start-ups to the European continent. Hiring multiple
advisors (only to comply with the regulatory framework) is not something cheap and all costs that com-
panies incur in the end are passed on to the client. Therefore, greater linguistic simplicity and not refe-
rring to vague or undefined concepts in the Regulation, such as with respect to compensatory measures
would help to make the Pilot framework well defined for potential participants.

49. Finally, the significance of this Pilot Regulation could be enhanced if it coordinates with
other policy goals, such as sustainability and transparency set by the EU legislator. Lacking that coor-
dination, this Pilot Regulation could be perceived as a miss opportunity to foster a digital and green
financial markets transition.

8 Three years since the applicability date which is 23.03.2023 to the ESMA submission report on 24.03.2026. This period
can be extended three years more. See arts. 14.2 (a) and art. 19 Pilot Regulation.

Cuadernos de Derecho Transnacional (Octubre 2023), Vol. 15, N° 2, pp. 665-678 678
ISSN 1989-4570 - www.uc3m.es/cdt - DOI: 10.20318/cdt.2023.8073


http://www.uc3m.es/cdt
https://doi.org/10.20318/cdt.2023.8073
https://translate.google.es/contribute

	_Hlk129329272
	_Hlk129328463
	_Hlk129323924
	_Hlk129341154
	_Hlk129341418
	_Hlk62886681
	_Hlk128301703
	_Hlk129323958
	_Hlk128301641
	_GoBack
	_Hlk108978411
	_Hlk108977042
	_Hlk108591851
	_Hlk127196683
	_Hlk128583443
	_Hlk108458624
	_Hlk108591024
	_Hlk108591264
	_Hlk109067277
	_Hlk109066464
	_Hlk128582567
	_Hlk109067210
	_Hlk74480556
	_Hlk137976319
	ref_1_17
	_Hlk137724420
	_Hlk137724623
	_Hlk81208035
	_Hlk137884856
	_Hlk137967477
	_Hlk137372271
	_Hlk137371805
	_Hlk81288877
	_Hlk81822284
	_Hlk87506776
	_Hlk81822391
	_Hlk87506999
	_Hlk87506717
	_Hlk137374952
	_Hlk137374998
	_Hlk137616007
	_Hlk137375148
	_Hlk87507825
	_Hlk87507950
	_Hlk87507912
	_Hlk87508034
	_Hlk137380776
	_Hlk87508605
	_Hlk87508749
	_Hlk79569448
	_Hlk87509049
	_Hlk131228410
	_Hlk137400113
	_Hlk87513574
	_Hlk131228591
	_Hlk79748529
	_Hlk131228693
	_Hlk87513696
	_Hlk137098775
	_Hlk87515883
	_Hlk137222836
	_Hlk90102320
	_Hlk90103878
	_Hlk137636020
	_Hlk137635968
	_Hlk137403487
	_Hlk137970251
	_Hlk81289799
	_Hlk81291141
	_Hlk137291611
	_Hlk137456227
	_Hlk85275710
	_Hlk87169821
	_Hlk137459867
	_Hlk137196373
	_Hlk81302023
	_Hlk87526883
	_Hlk137622307
	_Hlk86567757
	_Hlk86999671
	_Hlk137218396
	_Hlk79748738
	_Hlk87075899
	OLE_LINK1
	OLE_LINK2
	_Hlk139541406
	_Hlk139541105
	_Hlk137634955
	_Hlk137635261
	_Hlk137635293
	_Hlk137635328
	_Hlk137635399
	_Hlk137635479
	_Hlk137635529
	_Hlk137635910
	_Hlk137104730
	_Hlk128744013
	_Hlk128742692
	_Hlk127897434
	_Hlk129282207
	_Hlk129694793
	_Hlk130384288
	_Hlk125462815
	_Hlk129779259
	_Hlk126692263
	_Hlk129072351
	_Hlk130466647
	_Hlk129543098
	_Hlk129540581
	_Hlk127469609
	_Hlk129702782
	_Hlk120464147
	_Hlk124508128
	_Hlk130290752
	_Hlk129779558
	_Hlk130228397
	_heading=h.30j0zll
	_heading=h.1fob9te
	_heading=h.2et92p0
	_heading=h.tyjcwt
	_heading=h.3dy6vkm
	_heading=h.1t3h5sf
	_heading=h.4d34og8
	_heading=h.17dp8vu
	_heading=h.26in1rg
	_Hlk136450493
	_Hlk136450511
	_heading=h.lnxbz9
	_Hlk136450545
	_Hlk136450575
	_Hlk136451045
	_heading=h.35nkun2
	_Hlk136451700
	_Hlk136451714
	_heading=h.1ksv4uv
	_Hlk136451820
	_heading=h.44sinio
	_Hlk136452065
	_Hlk136452400
	_heading=h.2jxsxqh
	_Hlk136452494
	_heading=h.z337ya
	_heading=h.3j2qqm3
	_Hlk136452949
	_heading=h.1y810tw
	_heading=h.4i7ojhp
	_heading=h.2xcytpi
	_heading=h.1ci93xb
	_heading=h.esnuq6t1winr
	_Hlk137711331
	_Hlk137711393
	_Hlk137711421
	_Hlk137711438
	_Hlk137711460
	_Hlk139910748
	_Hlk137711475
	_Hlk137711489
	_Hlk137711502
	_Hlk137713095
	_Hlk137489700
	_Hlk131412425
	_Hlk134690795
	_Hlk120187854
	_Hlk126323134
	_Hlk131156052
	_Hlk131158502
	_Hlk131160977
	_Hlk131154117
	_Hlk131154447
	_Hlk131156123
	_Hlk132117331
	law-9780198714248-appendix-7-div1-1
	_Hlk130993527
	_Hlk130993510
	_Hlk536803597
	_Hlk130291939
	_Hlk101729619
	_Hlk4086373
	_Hlk13222
	_Hlk4087170
	_Hlk4254147
	_Hlk519093188
	_Hlk519959596
	_Hlk4059855
	_Hlk128059436
	_Hlk516490114
	_Hlk5000660
	_Hlk128060625
	_Hlk115342547
	_Hlk135937077
	_Hlk135937680
	_heading=h.gjdgxs
	_heading=h.30j0zll
	_heading=h.1fob9te
	_heading=h.3znysh7
	_heading=h.tyjcwt
	note214
	ctx34
	ctx35
	_Hlk127548783
	para36
	_Hlk127553277
	point47
	point60
	_Hlk126265413
	_Hlk119354856
	_Hlk137638027
	_Hlk123760661
	_Hlk124089195
	_Hlk125834789
	_Hlk125913746
	_Hlk125916731
	_Hlk126003466
	_Hlk126779388
	_Hlk126975453
	_Hlk128393061
	_Hlk128433721
	_Hlk128433552
	_Hlk136639487
	_Hlk128344307
	_Hlk129212526
	_Hlk129212527
	_Hlk137705599
	_Hlk137497930
	_Hlk137497598
	_Hlk137803074
	_Hlk137800384
	_Hlk137800627
	_Hlk137802180
	_Hlk137801314
	_Hlk137801441
	_Hlk137829988
	_Hlk137680724
	_Hlk137975181
	_Hlk137491479
	_Hlk137498792
	_Hlk137974714
	_Hlk137497284
	_Hlk138530887
	_Hlk143071973
	_Hlk142995011
	_Hlk144028959
	_Hlk143950789
	_Hlk142995911
	_Hlk142910536
	_Hlk144030148
	_Hlk143948144
	_Hlk144195755
	_Hlk144024765
	_Hlk144026423
	_Hlk142993573
	_Hlk144196239
	_Hlk143073339
	_Hlk144029124
	_Hlk142996898
	_Hlk142995159
	_Hlk144195398
	_Hlk142995580
	_Hlk142996102
	_Hlk144195852
	_GoBack
	_Ref141114575
	_Ref141104378
	_Ref140748472
	_Hlk141624671
	OLE_LINK1
	OLE_LINK2
	_Hlk136444231
	_Hlk136542834
	_Hlk136950172
	_Hlk128330118
	_Hlk137900927
	_Hlk137901208
	_Hlk136851220
	_Hlk136346362
	_Hlk136346384
	_Hlk137914162
	_Hlk137917424
	_Hlk137901108
	_Hlk137128946
	_Hlk137561868
	_Hlk137132436
	_Hlk137130056
	_Hlk137154466
	_Hlk137154500
	_Hlk133009939
	_Hlk137154791
	_Hlk137550402
	_Hlk137556287
	_Hlk120011950
	_Hlk120011969
	_Hlk120011997
	_GoBack
	ctx18
	ctx19
	_Hlk137294110
	_Hlk137415834
	_Hlk140613307
	_Hlk140613633
	_Hlk140613847
	_Hlk140532372
	_Hlk140452594
	_Hlk140538827
	_Hlk140536986
	_Hlk140538045
	_Hlk140153291
	_Hlk140532816
	_Hlk140537170
	_Hlk140540020
	_Hlk140447784
	_Hlk136600419
	_Hlk137112346
	_Hlk136365631
	_Hlk136794454
	_Hlk136795071
	_Hlk136795242
	_Hlk137486091
	_Hlk137486092
	_Hlk137487297
	_Hlk134951560
	_GoBack

